
 

ACS Submission: Establishing a new Single Enforcement Body for Employment 

Rights 

ACS (the Association of Convenience Stores) welcomes the opportunity to submit evidence 

to the Department for Business, Energy and Industrial Strategy consultation on establishing 

a new single enforcement body for employment rights. ACS represents 33,500 local shops 

and petrol forecourts including Co-op, McColls, BP and thousands of independent retailers, 

many of which trade under brands such as Spar, Nisa and Costcutter. Further information 

about ACS is available at Annex A.  

 

Employment in the convenience sector provides genuine ‘two-sided flexibility’ within the 

labour market. Retailers provide flexible working hours which fit around colleagues’ 

commitments ,69% have commitments affecting the working hours they can undertake1, and 

there is very limited use of zero-hour contracts, only used by 4% of independent retailers for 

part-time staff2. More than two-thirds (69%) of colleague are given at least two weeks’ notice 

of their work schedules and 70% feel valued by their employer3.  

 

We have welcomed the Good Work Plan and agree that effective enforcement of 

employment regulations is vital to ensure a level playing field between businesses. A single 

enforcement body could more effectively coordinate enforcement activity beyond the ‘core 

remit’ of the DoLME bodies but must have better support for business through education and 

advice at the forefront of its strategy. The culture of a new body must be to work in 

partnership with retailers, some of whom have recently been unfairly and immediately 

penalised by HMRC for technical breaches of the NMW regulations.  

 

The use of ‘naming and shaming’ as a deterrent should only apply for higher harm breaches 

to become proportionate and reduce the size of a named list that would otherwise be larger 

within a single body with a wider enforcement remit. We are concerned about proposals to 

introduce joint responsibility for supply chains would place significant burdens on the sector 

for no clear enforcement benefits and unfairly penalise retailers for labour market breaches 

occurring in businesses with which they have no direct relationship.  

 

For more information on this submission, please contact Steve Dowling, ACS Public 

Affairs Manager, via steve.dowling@acs.org.uk / 01252 533009. 

 

Reforming the Current System 

1. Is the current system effective in enforcing the rights of vulnerable workers?  

The main touchpoint on labour market enforcement for retailers has been HMRC’s 

enforcement of the NMW regulations. The enforcement of these regulations has been 

 
1 ACS Colleague Survey 2019 
2 ACS Voice of Local Shops Survey: August 2017 
3 ACS Colleague Survey 2019 
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effective if measured by the number of businesses found to be breaching the regulations. 

However, there is a clear belief amongst retailers that HMRC investigations have become 

predatory by nature with enforcement officers adopting a strict approach with little room for 

pragmatism or support. Retailers are also concerned by the inconsistent interpretation of the 

NMW regulations across enforcement officers. This is undermining the confidence of 

retailers to reach out to HMRC with enquiries regarding the NMW Regulations, for example 

the common issues detailed at Annex B.    

There is no evidence that that HMRC’s enforcement approach is helping to prevent labour 

market breaches to avoid worker detriment from occurring in the first place. HMRC is 

‘naming and shaming’ and fining a larger number of businesses and beginning to actively 

conduct investigations rather than only following up on complaints. Regardless, HMRC has 

failed to invest in prevention despite its budget rising from £13.2m in 2015/16 to £26.3m in 

2018/194.   

The framework for labour market enforcement is correct to follow up on all alleged breaches 

of employment law reported by individuals and there is a further role for proactive 

enforcement through the auditing of business practices. The current framework as illustrated 

at Figure One of the consultation document does not cause difficulties for retailers with 

established HR functions which have the relevant knowledge about government structures. 

Awareness of how different regulatory bodies are responsible for labour market enforcement 

will be lower amongst independent retailers without this in-house capacity. These retailers 

tend to use gov.uk for top-line guidance and Acas for more detailed guidance to inform their 

procedures (see Q15). 

We agree with the Director of Labour Market Enforcement that if you were starting from 

scratch the framework for labour market enforcement would not be as complex as it is now 

or have as many bodies with responsibility for enforcing different labour market regulations. 

A single body could provide a clear, single contact point for retailers of all sizes with a valued 

triage function to more detailed advice and guidance.  

2. Would a single enforcement body be more effective than the current system?  

Yes, if the single body embeds a rounded strategy led as much by education and advice as 

compliance and deterrence. Ensuring this approach is taken requires sufficient government 

resource and a deep culture change to restore faith from retailers that the government is a 

partner in supporting labour market compliance. Maximising labour market compliance 

cannot rely on prosecutions acting as a deterrent but must work with willing businesses to 

help them comply. In the longer-term, effective education and advice should reduce required 

government spend on enforcement activity.    

The Pensions Regulator, who have extensive resources and clear contact points, are an 

effective case study in how a regulator can support business compliance and raise 

standards. Ultimately, confidence in compliance with labour market regulations could help 

regain retailer confidence to invest in employment packages to differentiate from their 

competitors and to raise enquiries related to employment law. We have already seen the 

reversal take place as retailers withdraw salary sacrifice schemes and other employee 

 
4 Low Pay Commission. Non-compliance and enforcement of the National Minimum Wage April 2019.  
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benefits due to enforcement activities caused by insufficient clarity in the government’s 

interpretation of the NMW regulations.  

Moving beyond a greater emphasis on education and advice over compliance and 

deterrence, a single body should look to differentiate between unscrupulous employers and 

the majority of well-intentioned businesses, even if the latter slip up occasionally.  

3. What do you think would be the benefits, if any, of a single enforcement body?  

The consultation covers the potential extension of enforcement powers and remit of a new 

single body in detail, but only briefly references what would be the main benefit for retailers, 

‘better support for business’. More detail is needed about how the single body would deliver 

better support for business and not start from a position that all businesses are potential 

criminals. This means better guidance and communications, and further consultation is 

required to identify the support needed by employers across the industry.    

Another key benefit should be a single contact point for all businesses. We would like to see 

the body have sector-specialised stakeholder managers for trade associations and 

employers to engage with. This proposal builds on the Customer Compliance Managers 

(previously more aptly-named Relationship Managers) employed by HMRC to deal with 

businesses with complex tax regimes and could work effectively to consult on the body’s 

strategy, communicate resources to business and help with retailer queries5. A single body 

should also be able to adopt a more agile approach to strategy, moving resources between 

teams based on pooled intelligence, while providing a more consistent and clear approach to 

enforcement across different aspects of employment law.      

4. What do you think would be the risks, if any, of a single enforcement body?  

There are two key risks in establishing a single enforcement body: one about its setup and 

one about its practical approach to inspections.  

Onboarding Responsibilities 

If the government decides to proceed with establishing a single body responsible for 

employment rights, it should also publish a timetable for when the body will become 

responsible for different aspects of labour market regulations. This will be particularly 

important if a staged approach is used to expand the body’s remit, to ensure retailers know 

where to go to for information and queries and how the regulations are being enforced 

during any transition period. A single enforcement body should not lead to the loss of 

specialist skills and expertise from the existing enforcement bodies.   

Approach to Inspections 

There is also a risk that inspections could become chaotic and disruptive for employers if it is 

not clear what evidence inspectors are looking for and the areas of regulations they are 

inspecting. ‘Catch-all’ inspections of retailers’ employment procedures would be 

overwhelming and require significant resource from the business to support at short notice. 

Instead, the body should adopt a laddered approach by enforcing different regulations at 

different points across the year. This approach should be communicated to retailers, 

including a checklist of what evidence inspectors will be looking for during an audit. 

 
5 https://www.gov.uk/guidance/hm-revenue-and-customs-large-business  
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Currently, retailers do not know what to expect during an audit. This would make inspections 

more efficient for inspectors and retailers and allow inspectors to specialise in different 

aspects of the regulations. 

5. Do you think the current licensing scheme (for supply or use of labour) should be 

expanded to other sectors at risk of exploitation by gangmasters?  

We do not hold any information about the employment practices of hand car washes. As 

such, we do not have any information about noncompliance with employment regulations in 

the hand car wash sector. This is because forecourt retailers lease space on their sites to 

third-party businesses rather than directly employ members of staff to carry out hand car 

washing. 

We supported the establishment of the Responsible Car Wash Scheme as a trial approach 

to licensing hand car washes to help enforce employment (and environmental) regulations, 

especially considering the relatively high risks of non-compliance identified through research 

for the Gangmasters and Labour Abuse Authority6 and Anti-Slavery Commissioner7.  

 We would like to see an evaluation of the Responsible Car Wash Scheme to determine its 

impact on driving up standards and practices and whether a regulatory approach to licensing 

hand car washes is required. 

Relationship with Other Areas of Enforcement 

7. Should a single enforcement body take on enforcement of statutory sick pay if this 

process is strengthened?  

Yes. Convenience retailers have payroll processes in place to ensure they are compliant 

with statutory sick pay payments, but in the interests of ensuring a level playing field across 

all businesses, we would welcome further enforcement of sick pay. This should logically 

come under the remit of a new single enforcement body if established to provide clarity for 

employers and workers.  

8. Should a single enforcement body have a role in relation to discrimination and 

harassment in the workplace?  

Yes. Similar to Q7, bringing the enforcement of legislation covering discrimination and 

harassment under the remit of a single enforcement body would be logical for both 

employers and workers. We are aware that the Government Equalities Office and Equality 

and Human Rights Commission are consulting on amending employer responsibilities on 

preventing harassment. This includes ‘all reasonable steps’ for employers to prevent 

harassment being set out more clearly, which would aid effective enforcement of the 

regulations.  

A wider scope for a single enforcement body over a wider range of employment rights 

should facilitate better strategic planning. It should also enable effective relationships 

 
6 Gangmasters and Labour Abuse Authority. The Nature and Scale of Labour Exploitation across all 
Sectors within the United Kingdom  
7 Office of the Independent Anti-Slavery Commissioner. Labour Exploitation in Hand Car Washes  
2018. 
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between the body and trade associations such as ACS through which to share intelligence 

and communicate labour market enforcement priorities to employers.  

9. What role should a single enforcement body play in enforcement of employment 

tribunal awards?  

A new single enforcement body would be a logical first contact point for individuals seeking 

to enforce employment tribunal awards, which should be included in the new body’s remit.   

Funding for the new body must reflect that a clear contact point for workers combined with a 

coordinated and targeted strategy on employment rights could lead to a greater number of 

employment tribunals being raised. Additional funding may be required to ensure that 

employers (and workers) are not left with long waiting lists for hearings, when both benefit 

from quick outcomes.  

10. Do you believe a new body should have a role in any of the other areas?  

We are not opposed to a new single enforcement body taking on responsibility for enforcing 

the correct payment of holiday pay. We recognise this would split main responsibilities for 

enforcing the Working Time Regulations (WTR) between the new body and Health and 

Safety Executive, but other specialist regulators and local authorities also already enforce 

the WTR. Incorporating the Health and Safety Exclusive into the new body’s remit could 

distort activity from the new body so should remain separate.  

Further consideration would be needed to enforce annual leave entitlements. According to 

Acas, a sizeable minority (23%) of employees choose to not take all their annual leave 

entitlement while others may only request leave at times unreasonable to the business or at 

unreasonably short notice8. To enforce annual leave entitlements, further consultation would 

first be needed to define reasonable limitations on employers’ annual leave policies.  

11. What synergies, if any, are there between breaches in areas of the ‘core remit’ and 

the other areas referenced above?  

Some synergies in breaches will be from poor understanding of the regulations. Employers 

breaching the National Minimum Wage Regulations or any other aspects of the ‘core remit’ 

are more likely to be breaching other employment regulations, including on sick pay, holiday 

pay, discrimination and harassment.  

Only the most unscrupulous employers will fail to pay tribunal awards and are likely flouting 

other aspects of employment law.  

The Approach to Enforcement 

12. Should enforcement focus on both compliance and deterrence?  

Education and advice must be the starting point for a single body’s labour market 

enforcement strategy (see Q2) to prevent workers experiencing detriment in the first place 

and embed awareness, understanding and best practice from employers.  

Beyond prevention through education and advice, enforcement should focus on both 

compliance and deterrence. To ensure retailers are not undercut by competitors not meeting 

 
8 Acas. Half of UK employees don't take all their annual leave 2015. 

https://www.acas.org.uk/index.aspx?articleid=5145


their legal obligations, compliance activity is needed to identify employer shortcomings and 

effective deterrence activity to suitably discourage further breaches.  

The approach to compliance should act to rectify minor or accidental breaches 

proportionately by avoiding a formal investigation to save time and resource for both retailers 

and the government and allow workers to get a speedier resolution. Deterrence must be 

focused on unscrupulous employers who are knowingly or seriously failing to comply with 

the regulations.     

15. As an employer, where would you go now for support on how to comply with 

employment law? Acas, GOV.UK, HMRC, EAS, GLAA, Business Association, 

consultant, lawyer, other, I wouldn’t know where to go.  

16. As an employer, how would you like to access help? Through a single body, 

through a specialist body, through Acas, TU, CAB, GOV.UK, other.  

Multiple retailers have in-house expertise on employment law within the HR function and 

most use HR trade press magazines such as Personnel Today and ACS for signposting and 

support to comply with employment law. ACS’ Expert Employment Policy Group brings 

together senior HR and L&D professionals from across the industry with leading independent 

retailers to share best practice, contact relevant government officials and inform ACS’ 

submissions and strategy on employment policy. Multiples will also go to the Chartered 

Institute of Personnel and Development for specialised advice.    

Independent retailers may outsource to a HR consultancy, but most will use gov.uk for top-

line advice and some use Acas for more detailed guidance. ACS receives queries from 

retailers when significant changes to employment law, for example changes in workplace 

pensions, occur. ACS also provides a legal helpline for members on employment law. A poll 

of 200 independent convenience retailers in July 2012 indicates that half (48%) of retailers 

seek business advice from a solicitor, 40% of whom do so more than once a month9. A 

separate poll of 1,100 independent retailers finds that 84% are either satisfied or very 

satisfied with the information they receive on employment law, with only 7% unsatisfied10.  

17. Is there enough guidance and support available for workers/employers?  

We welcome the consultation’s recognition that the government should do more to support 

employers, in particular small businesses. Greater detail on what support and resources 

could be made available to retailers is needed, but we would welcome a single enforcement 

body becoming a hub for technical guidance, training courses and more detailed workshops 

to provide comprehensive employer support which builds upon gov.uk and Acas tools. Trade 

associations such as ACS can also help communicate out the remit and business support 

available to members.  

Recently, the wording of regulations on holiday pay calculations and minimum wage 

compliance have failed to provide comprehensive clarity in the original legislation, which has 

led to employment law in these areas evolving largely through case law and enforcement 

issues. This has made tracking compliance more difficult for employees and employers alike 

 
9 ACS Voice of Local Shops Survey: July 2012 
10 ACS Voice of Local Shops Survey: October 2013 



and highlights the need for better drafting of legislation before guidance and support is 

developed.  

18. Should a new single enforcement body have a role in providing advice?  

Yes, education and advice must be the starting point of the single enforcement body – 

following the principles of primary authority schemes (see Q2). The single enforcement body 

should not follow the Health and Safety Executive by charging fees for advice and 

interventions11. This would discourage a positive culture of partnership between the body 

and retailers.   

19. Would having a single enforcement body make it easier to raise a complaint?   

Yes – a single enforcement body could provide a clear sector-based contact point for 

employees and operate a triage function to signpost to relevant teams. 

20. Would a single enforcement body improve the ability to identify the full spectrum 

of non-compliance, from minor breaches to forced labour?  

Although we acknowledge the Director of Labour Market Enforcement’s work to better 

coordinate the core enforcement bodies, a single enforcement body would allow the 

government to improve its naming and shaming approach – by focusing on higher harm 

offences so that the reputational damage caused by being named is maximised and naming 

and shaming becomes more relevant for consumers by not highlighting technical breaches. 

The single enforcement body should prevent retailers from being named and shamed for 

lower level offences, many of which have no employee detriment, and which also dilutes the 

impact of naming and shaming as a tactic.  

A single body should be able to adopt a more agile approach to move resource as required, 

to match identified risks and priorities more efficiently. This flexibility should enable the body 

to identify unscrupulous employers flouting numerous regulations, building on the initial work 

of the Labour Market Enforcement Intelligence Hub. A single body could also consider how 

to better identify genuine errors. For example, retailers who have downloaded or contacted 

the body for advice or guidance are more likely to have made a technical error than be 

deliberately non-compliant.  

21. What sort of breaches should be considered ‘lower harm’? Should these be dealt 

with through a compliance approach?  

Convenience retailers have been affected by unfair enforcement of the NMW regulations for 

technical breaches that either cause no employer detriment or have arisen from an unclear 

interpretation of the regulations.  

We believe it is possible to differentiate between lower harm and higher harm breaches. 

Lower harm breaches must be dealt with through a different compliance approach to 

differentiate them from unprincipled behaviour and align with a more positive culture driven 

by genuine partnership and support for employers.  

Lower harm breaches should be dealt with through a different compliance approach, built on 

education and advice, escalating to nudge techniques such as warning letters if no employer 

response is forthcoming. Clear lower harm breaches include situations where no employee 

 
11 http://www.hse.gov.uk/fee-for-intervention/  
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detriment is caused, or where a logical explanation can be provided for a different 

interpretation of the technical regulations (especially when issues are common, for example 

those at Annex B). 

Higher harm breaches should go straight to enforcement and be eligible for naming and 

shaming. Higher harm breaches should be where either the detriment to the employee or 

group of employees is significant or the breach is blatant, for example failing to pay the 

headline statutory wage rates or failing to pay an aspect of the statutory employment 

package. 

22. Which breaches should be publicised? None, only prosecutions, more serious 

breaches above a specified threshold, all.  

The greater remit of a single body would cause a significantly longer naming and shaming 

list if the current HMRC NMW approach to naming and shaming is adopted. Naming and 

shaming would also become a more effective deterrence and negative impact on an 

employer’s reputation, if the policy was targeted on higher harm offences and explanations 

were provided about why an employer has been named.  

We believe employers responsible for large underpayments, failure to pay penalties, 

persistent offences and subject to any prosecutions should make up the named and shamed 

list. Employers who have fallen foul unwittingly of the regulations via technical ‘lower harm’ 

breaches should not be eligible for naming and shaming.   

The GLAA and EAS approach to issue press releases on notable successful prosecutions 

could also be effective to highlight non-compliance where it could boost awareness of 

employee rights.  

Powers and Sanctions 

23. Do the enforcement powers and sanctions currently available to the existing 

enforcement bodies provide the right range of tools to tackle the full spectrum of 

labour market non-compliance?   

Our members have not suggested any changes to the powers and sanctions available to 

enforcement bodies, most of whom do not use employment agencies for shop floor positions 

where the consultation identifies a possible gap.  

We are not aware of any use against convenience retailers of provisions under the 

Immigration Act 2016 for enforcement bodies to issue Labour Market Enforcement 

Undertakings requiring actions from employers to remedy deliberate or persistent offending.  

26. Should a single enforcement body have a role in enforcing section 54 of the 

Modern Slavery Act? 

Yes. There are no compelling reasons why enforcing the publication of modern slavery 

statements according to Section 54 should not come under the remit of a single labour 

market enforcement body. Bringing modern slavery within the remit of the body would also 

demonstrate a commitment to enforcement. We believe there should be clear reasons for 

areas of labour market regulation to not be enforced under the single body.  

 



27. Would introducing joint responsibility encourage the top of the supply chain to 

take an active role to tackle labour market breaches through the supply chain?  

The joint responsibility proposals require further and detailed consultation. Although joint 

responsibility could build on the business-led labour market enforcement approach in place 

via modern slavery reporting, it would be hugely burdensome on convenience retailers and 

no assessment is available of the benefits to enforcement.  

Joint responsibility would require retailers to audit the HR processes of their entire supply 

chain. Most retailers would not know how to conduct a HR audit, while retailers who have 

experience auditing suppliers do not have the time or resource to examine all suppliers for 

all their HR procedures. It would be grossly unfair for retailers to be ‘named and shamed’ for 

a supplier’s poor compliance with employment regulations, especially where that business 

relationship is indirect.    

Joint responsibility also implies retailers would be required to resolve a breach of the 

regulations from a supplier, rather than use the threat of removing its business from the 

supplier for poor employment practices.  

28. Do you think it would be fair and proportionate to publicly name a company for 

failure to rectify labour market breaches in a separate entity that it has no direct 

relationship with?  

No. Retailers should not face any form of enforcement sanctions or naming and shaming for 

breaches of the labour market regulations within businesses they do not directly contract 

with. Retailers cannot be expected to proactively audit labour market compliance. Placing 

joint responsibility solely at the head of the supply chain also assumes a false link between 

position on the supply chain and business size, when supply chains are often far more 

complicated, including within the convenience sector.  

Joint responsibility would be highly burdensome on retailers and we are not convinced it 

would improve the enforcement of labour market regulations. If considered further beyond 

this consultation, joint responsibility should only occur with businesses directly below in the 

supply chain where a long-term business contract is available. This approach would spread 

the burden of joint responsibility throughout the supply chain and raise awareness of all 

aspects of employment law amongst businesses by requiring them to audit their smaller 

suppliers too. Businesses conducting audits are less likely to be non-compliant themselves. 

29. Should joint responsibility apply to all labour market breaches enforced by the 

state?  

The complexity of the NMW regulations has caused a number of retailers to be ‘named and 

shamed’ for technical and undeliberate errors resulting from unclear interpretations of the 

regulations from government. This demonstrates the complexity of employment law, and 

why it is not feasible for retailers to have joint responsibility for all labour market breaches.  

Joint responsibility would only be potentially viable to long-term supplier relationships. 

Retailers operate agile supply chains to respond to consumer demands quickly. This means 

retailers sometimes partner with local suppliers at relatively short notice, for example to 

respond to sudden changes in weather or offer seasonal products. Joint responsibility would 

risk the viability of these shorter-term supplier agreements so should not be applied to 

supply deals lasting under a year.  



30. Would it be effective in all sectors?  

Supply chains in the convenience sector are complicated, as illustrated by the structure of 

buying platforms shown at Annex C. Convenience retail is a fast-moving consumer goods 

industry, which means agility is required to remain competitive, especially within the 

prevailing highly competitive market. Joint responsibility could restrict convenience retailers’ 

adaptability to respond to changing consumer demands and stocking opportunities quickly, 

which is key to the business model.     

31. Do you think there should be a threshold for the head of supply chain having a 

responsibility for breaches at the top of the chain?  

We think joint responsibility would be burdensome for retailers of all sizes. Small and 

medium sized convenience retailers do not have the capacity to handle joint responsibility, 

while the productivity of HR functions to develop their people strategies would demonstrably 

worsen amongst larger multiplies in the sector. 

As per Q27, joint responsibility is not feasible for indirect business relationships. Joint 

responsibility would also need to be restricted based on the proportion of a supplier’s 

business. It would be illogical for suppliers to be audited by numerous retailers, meaning 

joint responsibility would have to only occur where a retailer is responsible for most of a 

supplier’s sales.  

32. Do you think embargoing of hot goods would act as an effective deterrent for 

labour market breaches?   

The embargoing of hot goods for extreme non-compliance is unlikely to affect convenience 

retailers as responsible employers.  

33. Would it be effective in all sectors?  

Applying the embargoing of hot goods to perishable groceries should not lead to goods 

becoming not fit for consumption. 

The convenience sector is complex and there is a significant variety in the products offered 

in different types of store, depending on their size, location and ownership type. As such, the 

amount of food waste produced by a convenience store will also be dependent on these 

factors but reducing food waste is a priority across the sector.  

34. Should embargoing of hot goods apply to all labour market breaches enforced by 

the state?   

The embargoing of hot goods should be applied to employers responsible for ‘higher harm’ 

breaches of the labour market regulations (see Q21). A ‘three strikes’ approach across a 

rolling time period could be used to reflect the embargoing of hot goods’ intention to tackle 

extreme non-compliance.   
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Annex B 

Subject Analysis 

Salary 

Sacrifice 

Lower-paid workers cannot benefit from employer salary sacrifice schemes as the regulations dictate these costs must be deducted from pay for 

NMW calculations. This means only higher paid workers can benefit from the NI savings associated with a lower headline rate of pay when they 

opt in to a salary sacrifice arrangement. This is despite the potential for lower-paid workers to benefit most from salary sacrifice schemes and 

reduced NI costs due to their lower headline pay.  

  

As a result, the regulations disincentivise employers from adopting salary sacrifice schemes, for example providing childcare vouchers, due to 

the administrative difficulties they may cause with ensuring NMW compliance. The regulations can also prevent workers from accessing the full 

range of their employer’s salary sacrifice schemes where the cumulative impact of these schemes may be to reduce pay too far for NMW 

calculation purposes. 

Uniforms When considering payments to be deducted from pay for NMW calculation purposes, the regulations carry a distinction between expenses 

incurred for a colleague to carry out a job for their employer and expenses incurred to secure the job with their employer. The application of this 

distinction for uniform expenses is unclear and not clearly split between ‘required’ and ‘voluntary’ expenses.  

 

For example, it is not clear whether uniform costs should be deducted from pay for NMW calculations and how this should be recorded in the 

following examples: 

 

- Where an employment contract specifies a colleague should wear black shoes, whether they may or may not be reasonably expected to 

already own black shoes 

- Where an employment contract specifies a colleague should wear ‘smart’ clothing i.e. smart trousers 

- Where a worker has more than one job and uses a) existing uniform from another job b) uses new uniform in the other job 

 



Employers would value clear guidance on how to attribute the costs of uniform and reasonably reimburse colleagues for uniform costs when 

required, for example; 

  

- whether employers can set a reasonable limit on expenditure incurred they will reimburse 

- whether they can establish a recommended supplier list for uniform items with or without employer labelling, and  

- what the process is when a colleague purchases uniform at an unreasonable cost.  

 

It is also unclear how employers can proceed when a colleague cannot provide evidence of their uniform expenditure and how HMRC will view 

cases where workers do not inform employers that they have incurred expenditure on uniform costs.  

 

Guidance could also usefully clarify how uniform costs should be practically deducted for payroll procedures. For example, if the uniform costs 

must be deducted from pay for NMW calculations in the pay reference period they are purchased, this could bring average pay per hour below 

the NMW if the colleague works a small number of hours in that pay reference period. Employers would welcome clarification whether uniform 

costs in this example could be reimbursed in the next appropriate pay reference period.  

Working 

Time 

The regulations state that overall working hours in a pay reference period for time workers is calculated by adding together time spent working 

and time treated as worked, including training times. This is complicated by the absence of a definition of work.  

 

For example, the regulations do not state whether working time should be extended beyond core working hours when a colleague arrives early 

or leaves late from their shift, whether actively performing their work duties or being at the employer’s premises. The regulations also do not 

state whether time spent changing into work uniform, either on or off the premises, should be counted as time spent working and, if so, how 

much time employers should designate to uniform changing times.     

 

Clarification on the above may also bring forward queries about how employers should record working time. For example, whether employers 

should record colleague working hours or use a signing in/signing out system filled out directly by colleagues. The regulations do not state 



whether this should include time spent working which has not been sanctioned by the employer, for example starting early before a given shift or 

finishing late after the end of a shift.  

Time Off In 

Lieu 

(TOIL) 

The regulations do not recognise the TOIL concept, whereby an employer gives a colleague time off work instead of payment for overtime hours 

previously worked. This prevents lower-paid workers from benefitting from TOIL arrangements which some colleagues prefer to additional pay.    

 

Not recognising TOIL in the regulations creates a potential for retailers to be caught out when a colleague works extra hours during one pay 

reference period but takes TOIL in a different pay reference period. This makes it difficult for retailers to offer TOIL to colleagues, particularly for 

lower-paid staff who typically are on shorter pay reference periods.   

Deductions HMRC’s interpretation of the regulations on deductions has led to some cases of retailers being penalised for letting out flats above shops to 
employees. One-in-four (25%) independent convenience retailers have a space above their shop which they rent out for residential use12. These 
flats are inevitably sometimes let out to employees who can let the property on the same basis as any other potential tenant and can derive 
particular benefit by reducing their travel time to work.  

 
We are aware that payments made by an employee to rent a property above a convenience store are being considered by HMRC as a 
deduction for NMW calculation purposes. This is regardless of whether payments are made to a separate management company and despite it 
not being compulsory for an employee to live in the property. This enforcement approach encourages retailers to prevent employees from living 
above the shop even when available on an advertised commercial basis. We do not believe this follows the spirit of the regulations that 
deductions cannot be made “for the employer’s own use and benefit”.  

 

 

 

 

 

 

 

 
12 ACS Voice of Local Shops Survey: August 2018 
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