
 
 
 

 
 
 

 
 

ACS Submission: Salaried Workers and Salary Sacrifice Schemes 

 

ACS (the Association of Convenience Stores) welcomes the opportunity to respond to the 

Department for Business, Energy and Industrial Strategy consultation on the National 

Minimum Wage Regulations. ACS represents 33,500 local shops and petrol forecourts 

including Co-op, McColls, BP and thousands of independent retailers, many of which trade 

under brands such as Spar, Nisa and Costcutter. Further information about ACS is available 

at Annex A.  

 

The convenience sector is comprised of 46,000 local shops, employing over 365,000 people 

in communities across the country1. ACS’ Colleague Survey 2018, a survey of almost 4,000 

colleagues working in the convenience sector, shows that almost three quarters (73%) are 

satisfied with their job. Convenience stores provide stable employment, with 32% working in 

their job for longer than five years and 24% perceiving they will be in a more senior role with 

their current employer in five years time2. 

 

ACS believes greater clarity is needed about HMRC’s interpretation of the NMW Regulations 

to support compliance. We are supportive of BEIS taking ownership of the issue through this 

consultation and would welcome the opportunity to work with officials on developing sector-

specific guidance for retailers on common errors arising from HMRC enforcement activity. 

This should include the issues detailed at Q12 such as uniform, working time and Time Off in 

Lieu.   

 

We believe changes to the recognised payment cycles and permitted calculation years 

should be made based on providing flexibility for employers. This approach would help 

retailers to align their payroll administration for NMW compliance checks closer to their 

business accounting cycles. We are also aware of several convenience retailers withdrawing 

salary sacrifice schemes. This is avoidable – employees should be trusted to manage their 

own financial affairs, including whether to voluntarily opt-in for a scheme, and the decision to 

opt-in should not risk punishment for employers.       

 

For more information on this submission, please contact Steve Dowling, ACS Public 

Affairs Manager, via steve.dowling@acs.org.uk / 01252 533009. 
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2 ACS Colleague Survey 2018 
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Salaried Hours Work 

 

Q1) Should the Government amend Regulation 21 (5) to allow other payment cycles? 

(Yes/No). 

 

Yes.  

 

Q2) If you answered yes to the question above, what payment cycles should be 

permitted in the regulations?  

 

Most employment in the convenience sector is part-time with 75% of colleagues working 

fewer than 30 hours per week3. Entry roles on the shop floor, for example Customer Service 

Assistants and Sales Assistants, are paid according to time work in most cases with an 

hourly rate of base pay. However, Assistant Managers, Store Managers and regional or 

head office colleagues are more likely to conduct salaried hours work. This allows retailers to 

pay a regular and consistent wage regardless of changes in working hours between 

payment cycles.  

 

The Regulations stipulate that colleagues completing salaried hours work should be paid on 

either a weekly or monthly basis. The retail business model tends to operate on a 7-day 

cycle to account for peaks and troughs in sales and labour demand over the week. 

Therefore, the payment cycles permitted according to the Regulations should multiply up 

from the 7-day cycle to include fortnightly and four-weekly cycles.  

 

There is one additional payment cycle not covered by the salaried workers rules. Some 

retailers will operate a ‘4-4-5’ cycle, which allows payment cycles to correspond with 

financial quarters for accounting purposes. This payment cycle should also be permitted in 

the Regulations to better reflect business practice and prevent retailers from being unfairly 

penalised.  

 

Q3) Would the inclusion of additional payment cycles assist employers to comply? 

(Yes/No)  

 

Yes. Allowing all retailers to utilise the payment cycles they use in the business when 

calculating pay for NMW purposes would simplify and streamline the associated payroll 

administration procedures for checking pay is above the legal minimum.  

 

Q4) Would the inclusion of additional payment cycles cause any detriment to 

workers? (Yes/No)  

 

No. There would be no change for workers paid on other payment cycles. Colleagues paid 

weekly or monthly would also not be affected by the inclusion of additional payment cycles in 

the Regulations unless employers took the decision to change their payment cycles. This 

could occur if changes to the Regulations permit employers to use a wider range of cycles.  
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If an employer decided to make changes to their payment cycles, this would require a 

consultation process with employees to facilitate changes to employment contracts. Both the 

need for a consultation phase and the need to inform employees of changes to employment 

contracts should prevent detriment. In the limited cases where employers do not consult 

correctly before a change, employees have an existing power to seek mediation, conciliation 

or arbitration services to resolve any dispute4.   

 

The Calculation Year 

 

Q6) Would the calculation of salaried hours work be easier if regulations set a single 

uniform ‘calculation year’? (Yes/No)  

 

We support discretion for employers to set their own calculation year. 

 

The calculation year for most colleagues will be the date their employment officially begun 

for their convenience retail employer. This means retailers are managing a wide array of 

calculation years, which adds complexity for payroll when assessing compliance with the 

NMW Regulations.  

 

Providing flexibility for employers should drive changes to provisions on calculation years in 

the NMW Regulations. Allowing retailers to set their own calculation year would help to 

streamline payroll administration and there is no compelling justification for government to 

set calculation years for employers or industries.   

 

Q7) If you answered yes to the question above, should the single uniform calculation 

year be:  

(a) The calendar year (1 January to 31 December)?  

(b) The tax year (6 April to 5 April of the following year)?  

(c) At the discretion of the employer (but uniform across the whole workforce)?  

 

As outlined in Q6, we support discretion for employers to set their own calculation year. 

When setting calculation years, we would expect most convenience retailers to align with 

their financial year. In response to being asked when they calculate their wage costs for the 

year, a survey of 1,210 independent retailers found 55% do so in April to align with the tax 

year, 32% do so monthly and 13% according to the calendar year5. We would expect most 

retailers to set their calculation years in line with the 6th April – 5th April tax year.  

 

Some employers might choose to set new calculation years aligned with the uprating of the 

National Minimum Wage and National Living Wage rates on 1st April. The National Living 

Wage is adding significant employment costs to the sector, with 74% of retailers saying the 

National Living Wage has increased their wage bill to a large extent and 19% saying it has 

increased their wage bill to some extent6. Setting calculation years to coincide with changes 

in the statutory minimum wage rates for staff could therefore simplify calculations for 

retailers, especially for entry level staff who are paid at or close to the minimum rate.  

                                                           
4 https://www.gov.uk/solve-workplace-dispute/mediation-conciliation-and-arbitration  
5 ACS National Living Wage Survey 2017 
6 ACS National Living Wage Survey 2018 

https://www.gov.uk/solve-workplace-dispute/mediation-conciliation-and-arbitration


 
 
 

 
 
 

 

This example of a potential alternative calculation year that could be preferred by some 

employers demonstrates why discretion and flexibility is desirable. 

 

Overtime and pay premia 

 

Q8)  

(a) Do salaried hours work rules cause difficulty for employers while making overtime 

and premia payments to workers?  

(b) Should salaried hours work rules be amended to include overtime and premia 

payments?  

(c) Do you think an employer’s policy towards offering pay premia would be affected 

by amending the current rules to allow overtime and premia payments to fall within 

salaried hours work?  

 

There is limited use of pay premia in the sector due to the convenience retail business model 

of opening for long hours. The average shop is open for 14.5 hours Monday – Saturday and 

13 hours on a Sunday7. 

 

ACS’ Colleague Survey 2018 suggests that 17% of working hours are considered overtime8. 

We have not yet received evidence that the NMW Regulations are restricting overtime for 

colleagues. However, a key effect of the National Living Wage on convenience retailers has 

been to affect their pay structures (for 39% of retailers affected by the National Living Wage 

2018 rate increase) as the pay differential between entry level staff and middle management 

positions decreases as employers seek to manage their employment costs9.  

 

This squeezed differential can extend to Assistant Managers and Store Managers paid on a 

salaried worker basis. It is not clear how to make pay adjustments when basic hours are 

exceeded over the calculation year for a colleague conducting salaried hours work to the 

extent that this could impact NMW compliance. Guidance on the NMW Regulations could 

usefully cover how to make these pay adjustments.  

 

Salary Sacrifice Schemes 

 

Q9) Do you have any evidence that the salary sacrifice offer has been withdrawn or 

restricted in the last 12 months as a result of National Minimum Wage requirements?  

 

Yes. We have members who have withdrawn salary sacrifice schemes as a direct result of 

the NMW Regulations. In these cases, retailers were unaware that using a salary sacrifice 

scheme is legally considered as a reduction in pay. This includes employers who have been 

‘named and shamed’ and employers undergoing HMRC audits. The risk of non-compliance 

due to salary sacrifice schemes, which are setup to benefit employees rather than employers 

(see Q10), is causing retailers to adopt a cautious approach, withdrawing or restricting salary 

sacrifice schemes to the detriment of colleagues.   
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When retail members have asked HMRC about how to retain salary sacrifice schemes 

without taking pay for some workers below the NMW for calculation purposes, we have 

heard instances where retailers have been told to raise pay for all staff this could affect. This 

response ignores affordability for retailers and is therefore not conducive to retaining salary 

sacrifice schemes.  

 

Q10) What do you regard as the main reasons that workers opt in to salary sacrifice 

schemes? 

 

It is our understanding that most employees will opt into salary sacrifice schemes to derive a 

financial benefit. This financial benefit could be through a salary sacrifice scheme allowing 

the purchase of goods or services at a cheaper price (i.e. cycle to work schemes, childcare 

vouchers or reward platforms such as Perkbox) and the tax efficiencies that often result 

through such schemes.  

 

Q11) What, if any, risks to workers’ pay do you think are presented by salary sacrifice 

schemes?  

 

Convenience retailers offer salary sacrifice schemes for the benefit of employees, not “for 

the employer’s own use and benefit” as stated in the NMW Regulations for deductions10. We 

are unaware of evidence suggesting risks to workers’ pay arising from salary sacrifice 

schemes used in the sector or employers requiring colleagues to purchase goods or 

services through a scheme to the employer’s benefit or to subvert the Regulations.  

 

We believe the overriding policy for salary sacrifice schemes and its enforcement should 

trust workers to make financial decisions in their own interest. Employees are provided the 

decision to opt in (rather than opt out) to salary sacrifice schemes, which are always 

voluntary with details made transparent through staff handbooks. The reasons employees 

opt in to salary sacrifice schemes, transparent operation of schemes and limited risk to 

workers’ pay means employers should not be penalised for offering schemes or feel they 

must withdraw schemes to achieve regulatory compliance.  

 

Compliance 

 

Q12) Are there any other National Minimum Wage rules which penalise employers 

without protecting workers from detriment?  

 

Enforcement Approach 

 

ACS is committed to working with HMRC and BEIS to ensure good compliance with the 

NMW Regulations. We believe fines and ‘naming and shaming’ should target unscrupulous 

employers and not punish responsible businesses who unwittingly make genuine errors 

against the regulations and take steps to overturn them.  

 

                                                           
10 National Minimum Wage Regulations 2015  
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HMRC’s funding has increased significantly in recent years, from £13m in 2015/16 to 

£25.3m in 2017/1811. HMRC has ‘named and shamed’ and fined a larger number of 

businesses as a result and been able to actively conduct investigations rather than only 

following up on complaints. However, there is a perception that these investigations are 

becoming predatory by nature with enforcement officers adopting a strict approach with little 

room for pragmatism. This is undermining the confidence of retailers to reach out to HMRC 

with enquiries regarding the NMW Regulations.  

 

The penalties regime should distinguish between the nature of breaches. The enforcement 

approach to produce the same level of fines and naming and shaming between 

unscrupulous employers and employers who have taken action to amend an error against 

the Regulations is unfair and causes significant financial and reputational damage for 

employers. Fines being retrospectively applied for up to six years can also unfairly escalate 

the financial costs of a breach, even when the breach has resulted from a change in 

interpretation of the regulations from enforcement officers, the omittance of salary sacrifice 

schemes from pay for calculation purposes or a simple mistake.  

 

Uniform 

 

When considering payments to be deducted from pay for NMW calculation purposes, the 

regulations carry a distinction between expenses incurred for a colleague to carry out a job 

for their employer and expenses incurred to secure the job with their employer. The 

application of this distinction for uniform expenses is unclear and not clearly split between 

‘required’ and ‘voluntary’ expenses.  

 

For example, it is not clear whether uniform costs should be deducted from pay for NMW 

calculations and how this should be recorded in the following examples: 

 

- Where an employment contract specifies a colleague should wear black shoes, 

whether they may or may not be reasonably expected to already own black shoes 

 

- Where an employment contract specifies a colleague should wear ‘smart’ clothing i.e. 

smart trousers 

 

- Where a worker has more than one job and uses a) existing uniform from another job 

b) uses new uniform in the other job. 

 

Employers would value clear guidance on how to attribute the costs of uniform and 

reasonably reimburse colleagues for uniform costs when required, for example; 

  

- whether employers can set a reasonable limit on expenditure incurred they will 

reimburse 

 

                                                           
11 NMW & NLW: Government evidence to the Low Pay Commission on compliance and enforcement Low Pay 
Commission. July 2017.   

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/630197/nmw-nlw-lpc-evidence-compliance-enforcement-2017.pdf


 
 
 

 
 
 

- whether they can establish a recommended supplier list for uniform items with or 

without employer labelling, and  

 

- what the process is when a colleague purchases uniform at an unreasonable cost.  

 

It is also unclear how employers can proceed when a colleague cannot provide evidence of 

their uniform expenditure and how HMRC will view cases where workers do not inform 

employers that they have incurred expenditure on uniform costs.  

 

Guidance could also usefully clarify how uniform costs should be practically deducted for 

payroll procedures. For example, if the uniform costs must be deducted from pay for NMW 

calculations in the pay reference period they are purchased, this could bring average pay per 

hour below the NMW if the colleague works a small number of hours in that pay reference 

period. Employers would welcome clarification whether uniform costs in this example could 

be reimbursed in the next appropriate pay reference period. 

 

Working Time 

 

The Regulations state that overall working hours in a pay reference period for time workers 

is calculated by adding together time spent working and time treated as worked, including 

training times. This is complicated by the absence of a definition of work.  

 

For example, the regulations do not state whether working time should be extended beyond 

core working hours when a colleague arrives early or leaves late from their shift, whether 

actively performing their work duties or being at the employer’s premises. The regulations 

also do not state whether time spent changing into work uniform, either on or off the 

premises, should be counted as time spent working and, if so, how much time employers 

should designate to uniform changing times.     

 

Clarification on the above may also bring forward queries about how employers should 

record working time. For example, whether employers should record colleague working 

hours or use a signing in/signing out system filled out directly by colleagues. The regulations 

do not state whether this should include time spent working which has not been sanctioned 

by the employer, for example starting early before a given shift or finishing late after the end 

of a shift. 

 

Time Off in Lieu (TOIL) 

 

The regulations do not recognise the TOIL concept, whereby an employer gives a colleague 

time off work instead of payment for overtime hours previously worked. This prevents lower-

paid workers from benefitting from TOIL arrangements which some colleagues prefer to 

additional pay.    

 

Not recognising TOIL in the regulations creates a potential for retailers to be caught out 

when a colleague works extra hours during one pay reference period but takes TOIL in a 

different pay reference period. This makes it difficult for retailers to offer TOIL to colleagues, 

particularly for lower-paid staff who are typically on weekly pay reference periods.  



 
 
 

 
 
 

 

Extending pay reference periods to reduce this risk is not a desirable solution because 

colleagues generally prefer shorter pay reference periods to improve their cashflow and help 

with budgeting.   

 

Deductions 

 

HMRC’s interpretation of the regulations on deductions has led to some cases of retailers 

being penalised for letting out flats above shops to employees. One-in-four (25%) 

independent convenience retailers have a space above their shop which they rent out for 

residential use12. These flats are inevitably sometimes let out to employees who can let the 

property on the same basis as any other potential tenant and can derive particular benefit by 

reducing their travel time to work.  

 

We are aware that payments made by an employee to rent a property above a convenience 

store are being considered by HMRC as a deduction for NMW calculation purposes. This is 

regardless of whether payments are made to a separate management company and despite 

it not being compulsory for an employee to live in the property. This enforcement approach 

encourages retailers to prevent employees from living above the shop even when available 

on an advertised commercial basis. We do not believe this follows the spirit of the 

regulations that deductions cannot be made “for the employer’s own use and benefit”.  
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