
 
ACS Submission - Sales ban of energy drinks to children 

 

ACS (the Association of Convenience Stores) welcomes the opportunity to respond to the 

Scottish Government’s consultation on the proposed sales ban of energy drinks to children. 

ACS is a trade association, representing 33,500 convenience stores across the UK. 

Members include the Co-op, Spar UK, Nisa Retail and thousands of independent retailers. 

For more information about ACS, see Annex A.  

 

There are 4,973 convenience stores trading in Scotland which employ around 44,000 

people1. In a survey carried out in February 2018, 64% of independent convenience retailers 

in Scotland stated that they do not sell energy drinks to under 16s2. If the Scottish 

Government decides, after careful consideration and the commissioning of new research3, 

that energy drinks do require an age restriction, we will work with retailers to ensure that this 

is implemented effectively across the sector. We believe that the Scottish Government 

should consider the evidence about the health impact when determining what age an age 

restriction for energy drinks should be set at. 

 

ACS would support the age restriction for energy drinks being set at 16 years old, which 

would be consistent with the voluntary age restriction many convenience retailers have 

already introduced and the intended age restriction for energy drinks in England. The 

convenience sector is extremely effective at enforcing age restrictions in store on a wide 

range of products including alcohol, tobacco, fireworks, and e-cigarettes. Many of the age 

restrictions that convenience retailers enforce are set at 16, including the sale of lottery 

products, petrol, F1 category fireworks, and aerosol paint. 

 

We believe that a minimum 12 months would be an appropriate implementation period for 

convenience retailers to introduce an age restriction on energy drinks. ACS will work with 

convenience retailers in Scotland to ensure that an age restriction for energy drinks is 

implemented effectively across the sector.  

 

Please see below for ACS’ response to the relevant consultation questions: 

 

Question 1: Should sales of energy drinks to young people under the age of 16 be 

banned? 

 

Other (please specify) 

 

 
1 ACS/SGF Local Shop Report 2019 
2 ACS Voice of Local Shops Survey February 2018 
3 The House of Commons Science and Technology Committee’s report on energy drinks concluded 
“that the current scientific evidence alone is not sufficient to justify a measure as prohibitive as a 
statutory ban on the sale of energy drinks to children.  

https://publications.parliament.uk/pa/cm201719/cmselect/cmsctech/821/821.pdf


If the Scottish Government decides, after careful consideration and the commissioning of 

new research, that energy drinks do require an age restriction, we will work with retailers to 

ensure that this is implemented effectively across the sector. We would welcome more 

research on energy drinks based on the experience of Scottish consumers, particularly on 

energy drinks purchased by young people and what factors determine their consumption. 

 

From the proposed options listed in the consultation, ACS would support the age restriction 

for energy drinks being set at 16 years old, which would be consistent with the voluntary age 

restriction many convenience retailers have already introduced and the intended age 

restriction for energy drinks which will be introduced in England. Increasing the age limit to 

18 would create confusion for store colleagues and customers. 

 

Customers under 18 years old can use a passport, provisional driving licence, or PASS 

(Proof of Age Standards Scheme) accredited card to show proof of age4. If the Scottish 

Government are to introduce an age restriction on energy drinks, they should explore how it 

can further work with the Young Scot National Entitlement Card, which is PASS accredited, 

available free of charge to anyone aged 11-26 living in Scotland, to ensure a smooth 

introduction of the energy drinks age restriction.  

 

The convenience sector is extremely effective at enforcing age restrictions in store on a wide 

range of products including alcohol, tobacco, fireworks, and e-cigarettes according to test 

purchasing rates. Many of the age restrictions that convenience retailers enforce are set at 

16 including the sale of lottery products, petrol, F1 category fireworks, and aerosol paint. 

Moreover, while there is no legal requirement, many convenience retailers have a voluntary 

age restriction of 16 for medicines including paracetamol and aspirin.  

 

Question 2: If implemented, are there any places where energy drinks are currently 

sold, that should be exempt from mandatory age restrictions? 

 

If an age restriction for energy drinks were to be introduced, we believe it should apply to all 

premises which sell energy drinks, to be consistent with how other product age restrictions 

are enforced in order to provide clarity for consumers.  

 

Question 3: Please comment on our proposals for enforcing any policies that are 

implemented. 

 

Proxy Purchasing 

 

Feedback from members who have introduced a voluntary age restriction for energy drinks 

suggest that there have been incidences of proxy purchasing. Proxy purchasing is where an 

adult purchases an age restricted product for someone underage. The offence for proxy 

purchasing applies to the adult purchasing the age restricted product on behalf of someone 

underage. Our members suggest that they have been enforcing their store policies for proxy 

purchasing of products such as alcohol and tobacco for the sale of energy drinks and have 

refused the sale of an energy drink to an adult if they believe they are purchasing it on behalf 

of a child. 

 

 
4 PASS was set up by industry to provide retailers reassurance about which cards can be accepted as 
valid proof of age 

http://www.pass-scheme.org.uk/
http://www.pass-scheme.org.uk/


Proxy purchasing is difficult for retailers to identify because they all start with a legal sale. 

ACS has produced guidance5 for retailers on how to spot incidents of proxy purchasing to 

support them to challenge the sale, for example, if the retailer sees the adult asking the child 

what age-restricted product they want or if an adult appears to be asked to purchase an age-

restricted product for young people hanging around outside. It is not only difficult for a 

retailer to identify proxy purchasing but also to challenge it, especially as one of the top 

triggers for violence and verbal abuse in convenience stores is enforcing age restrictions.  

 

In the case of alcohol, data from the NHS Digital Smoking, Drinking and Drug Use survey 

that the most common sources of alcohol by young people is to be given it by parents or 

guardians (71%), by friends (49%) or from someone else (32%) rather than purchasing it 

directly from a shop. Proxy purchasing is a growing problem especially as retailers reduce 

the access of alcohol to children. There has been a long-term decline in the number of 

children purchasing alcohol directly from retailers, with currently only 6% of young people6 

that have drunk alcohol in the last four weeks purchasing alcohol from a shop compared to 

12% in 20047.   

 

The Scottish Government has made the proxy purchase an offence for other age restricted 

products such as alcohol, tobacco and e-cigarettes, which means it is illegal for an adult to 

purchase these products on behalf of someone underage. For example, the Licensing Act 

2005 makes it an offence for any person to buy or attempt to buy alcohol for a person aged 

under 18. Anyone found purchasing alcohol on behalf of someone under 18 is liable to a fine 

of up to £5,000 and under certain circumstances may receive a custodial sentence.  

 

Therefore, if the Scottish Government introduce an age restriction for energy drinks, they 

should introduce regulations to make the proxy purchase of energy drinks an offence. This 

will provide consistency for retailers who enforce other age restrictions where proxy 

purchase is an offence, including alcohol, tobacco, and e-cigarettes.  

 

Fixed Penalty Notices 

 

We would welcome clarification on the Scottish Government’s plans for enforcement of the 

energy drinks age restriction. Currently, non-compliance will result in retailers receiving 

Fixed Penalty Notices. We have some concerns that given that local authorities can retain 

the money raised from Fixed Penalty Notices, that there may be a financial incentive for local 

authorities to issue Fixed Penalty Notices rather than taking an education led approach. We 

would welcome reassures from the Scottish Government, through guidance to local 

authorities, to take such an education led approach. 

 

Assured Advice 

 

ACS will work with convenience retailers to ensure that an age restriction for energy drinks is 

implemented effectively across the sector. We provide comprehensive guidance in our 

Preventing Underage Sales Assured Advice on enforcing age restrictions, which is approved 

by trading standards as part of ACS’ Primary Authority Partnership. ACS launched its own 

 
5 ACS Preventing Underage Sales Assured Advice 
6 Smoking, Drinking and Drug Use Survey 2018 Table 6.2b; How Pupils who Obtained Alcohol in the 
last 4 weeks did so? 
7 Smoking, drinking and drug use among young people in England in 2004, 7.3 Figure 7.2; Where 

pupils who buy alcohol usually buy it 

https://www.acs.org.uk/advice/age-restrictions
https://www.acs.org.uk/advice/age-restrictions
https://digital.nhs.uk/data-and-information/publications/statistical/smoking-drinking-and-drug-use-among-young-people-in-england/2018
https://files.digital.nhs.uk/publicationimport/pub00xxx/pub00324/smok-drin-drug-youn-peop-eng-2004-rep1.pdf


Primary Authority scheme in 2014 in partnership with Surrey and Buckinghamshire County 

Council that is accessible to the smallest convenience retail businesses8. The ACS Assured 

Advice scheme provides tailored advice on regulatory compliance issues that specifically 

affect convenience store retailers. Through ACS’ Assured Advice, small retailers have 

access to the same expertise, previously only available to the biggest companies with 

expensive in-house compliance departments. Currently the Scottish Government allow 

Primary Authority partnerships but only direct partnerships between the business and the 

local authority. We believe that the Scottish Government should consider extending Primary 

Authority to allow co-ordinated partnerships9 in Scotland. We believe that the benefits of the 

Primary Authority scheme should not be limited to large businesses but should be extended 

to smaller operators through their trade association.  

 

Question 4: Please comment on our proposals for evaluating any requirements that 

are implemented. 

 

We believe that the best way for the Scottish Government to evaluate the age restriction 

once implemented is through non-compliance which would be monitored by enforcement 

against premises not complying with the age restriction.  

 

Question 7: What, if any, impact do you think applying mandatory age restrictions to 

sales of energy drinks would have on businesses? 

 

We have provided a response to the Scottish Government’s industry engagement questions 

which will be used to inform the Business Regulatory Impact Assessment for the introduction 

of an age restriction on energy drinks. Key points raised in the response are set out below.  

 

Cost of Implementation 

 

Retailers will incur costs from the implementation of a legal age restriction on energy drinks, 

including staff training, developing training materials, developing consumer awareness 

materials such as posters to display in-store about the age restriction.  

 

Till prompts can be used as an aid to enforce the age restriction for energy drinks, they 

would not be enough for a retailer to demonstrate to trading standards officers that they are 

ensuring due diligence. ACS’ Assured Advice on Preventing Underage Sales10 includes 

guidance for retailers on the ways to ensure due diligence such as having an age verification 

policy in store (e.g. Challenge 25), staff training, and maintaining a log of refusals of each 

time a sale was refused for failure to provide valid identification. Therefore, retailers 

(including those with EPoS systems) will incur costs to not only familiarise themselves and 

their staff on the new regulations but also to ensure due diligence.   

 

There will also be ongoing costs that retailers will incur including staff training costs such as 

refresher training and training of new staff. Retailers who have already introduced an age 

restriction policy for energy drinks in-store will also face these ongoing costs.  

 

Retailers with Existing Age Restrictions 

 
8 More information about ACS’ Assured Advice scheme is available here: 
https://www.acs.org.uk/advice  
9 Trade associations to form partnerships 
10 ACS’ Assured Advice on Preventing Underage Sales 

https://www.acs.org.uk/advice
https://www.acs.org.uk/sites/default/files/acs_advice_age_restricted_sales_aw6_d3_14.03.18_web_lr.pdf


 

The Scottish Government must take into account that independent and multiple retailers who 

have already implemented an age restriction on a voluntary basis will also be impacted by 

the introduction of a legal age restriction and this should be reflected in the Business 

Regulatory Impact Assessment. In a survey of 102 independent convenience retailers in 

Scotland in February 2018, 64% stated that they do not sell energy drinks to under 16s. 

 

Retailers who have already introduced an age restriction for energy drinks will have to 

review their policies, signage and staff training process to ensure that it is well understood 

that the voluntary age restriction is now a legal age restriction, all of which will incur costs to 

retailers. The Scottish Government should also note that if the age restriction were to be set 

at 18, retailers who have already introduced a voluntary age restriction for energy drinks at 

16 will be required to remove existing POS materials indicating the age restriction for energy 

drinks is at 16, create and print new POS material, and retrain store colleagues on the age 

restriction policy.  

 

Risk of Violence and Verbal Abuse 

 

The ACS Crime Report 2019 found that one of the top triggers for violence and verbal abuse 

in convenience stores is enforcing age restricted sales11. Therefore, an unintended 

consequence of introducing an age restriction for energy drinks could be increasing the 

number of triggers for violence and verbal abuse in-store.  

 

To mitigate this risk, it is important that there is a high level of awareness amongst the public 

on the introduction of a legal age restriction for energy drinks. Similarly, if the age restriction 

is increased to 18, there may be customer confusion in stores where a voluntary age 

restriction of 16 exists. This could act as another trigger point for violence and verbal abuse. 
As such, the Scottish Government must communicate the new regulations to trade 

associations and retailers and raise awareness amongst consumers to ensure a smooth 

introduction.  

 

We welcome that the Scottish Government intend to work closely with local authorities and 

retailers to develop ministerial guidance to local authorities and an implementation guide for 

retailers regarding how to comply with the age restriction. The Scottish Government should 

work with trade associations including the Scottish Grocers’ Federation and ACS to ensure 

the age restriction is effectively implemented across the convenience sector. 

 

Question 9: Please outline any other comments you wish to make 

 

Definition 

 

There should be a simple and straightforward definition for energy drinks. ACS supports the 

definition of energy drinks as any drink that contains over 150mg of caffeine per litre, unless 

all the caffeine comes from coffee, tea or coffee or tea extracts. This definition is consistent 

with what is commonly recognised as an energy drink. However, the Scottish Government 

should consider whether the definition for energy drinks can be made clearer to address any 

confusion around which products are within scope of an age restriction, for example, 

referring to energy drinks as high caffeinated soft drinks to ensure there is no retailer or 

customer confusion about tea and coffee being age restricted. The definition must also be 

 
11 ACS Crime Report 2019 



clear that glucose-based sport drinks are not included, and that coffee and tea products are 

only excluded if all the caffeine in that drinks comes from coffee or tea extracts. We welcome 

that the definition will be consistent with the definition proposed for the energy drinks age 

restriction in England.  

 

Confusion around the definition of products within scope of the age restriction could mean 

that both retailers and consumers find it challenging to identify these products. Confusion 

around which products are age restriction could also lead to confrontation. The Scottish 

Government must consider carefully how they communicate the products in scope to both 

retailers and consumers as the products included in the definition must be easily identifiable. 

This is particularly important for retailers as nearly a third (31%) of convenience stores in 

Scotland do not have electronic point of sale12 which means that they will have to physically 

identify the product and determine if the age restriction applies rather than using a till prompt 

to support compliance. 

 

Timeframes  

 

We believe that a minimum of 12 months would be an appropriate implementation period for 

the introduction of a new statutory age restriction for energy drinks as the Scottish 

Government will need to communicate the new regulations to trade associations and 

retailers and raise awareness amongst consumers to ensure a smooth introduction. 

Retailers will also need to communicate the age restriction to their staff through training and 

raise awareness to their consumers.   

 

ACS will work with convenience retailers to ensure that an age restriction for energy drinks is 

implemented effectively across the sector. We provide comprehensive guidance in our 

Preventing Underage Sales Assured Advice on enforcing age restrictions, which is approved 

by trading standards as part of ACS’ Primary Authority Partnership.  

 

The Scottish Government should note that if the age restriction were to increase to 18, larger 

retailers who have already introduced a voluntary age restriction for energy drinks at 16 will 

be required to remove existing POS materials indicating the age restriction for energy drinks 

is at 16, create and print new POS material, and retrain store colleagues on the age 

restriction policy.  

 

For more information about ACS’ submission, please contact Julie Byers, ACS Public 

Affairs Manager by emailing Julie.Byers@acs.org.uk or calling 01252 515001.

 
12 ACS/SGF Scottish Local Shop Report 2019 

https://www.acs.org.uk/advice/age-restrictions
mailto:Julie.Byers@acs.org.uk
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