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Executive Summary and Recommendations

1. ACS (Association of Convenience Stores- Annex 1) represents over 33,500 retail
outlets in the UK, all of which sell tobacco. The vast majority of our members trade
in England and Wales and will be significantly affected by the display ban
regulations. Our intention is make a constructive contribution to the consultation, in
which we will outline our view of the operational implications of the proposed
regulation and suggest amendments that will reduce compliance burdens.

2. Our contribution to this consultation should not be interpreted as a weakening of
ACS’ opposition to the principles of a display ban. We are unconvinced that
banning display will have the stated impact on youth smoking and contend that
those jurisdictions that have imposed a ban already have not seen associated
declines in youth smoking.

3.  Above all the information provided and the suggestions made in this response do
not advocate in anyway that retailers believe that compliance with this measure will
be easy or low cost. Compliance with this legislation will be extremely burdensome
and disruptive on all tobacco retailers. We do not believe that the decision
prescribed is consistent with the principles of Better Regulation. We also remain
concerned at the lead-in time for stores. Introducing a display ban solution will
require significant changes in-store. Yet until the regulations are finalised, stores
are unable to act in implementing a compliant solution.

4.  During the initial consultation on the principal of a display ban, ACS suggested a
compromise solution where restricted displays of tobacco would have been
allowed, and only certain display practices were regulated against. These practices
were the ones that the evidence had identified as possible problems, such as
power walls or arches of product. We still maintain that this solution would most
effectively balance the Government’s desire to act on display and the need to keep
burden to retailers at a minimum.

5.  However Government decided to completely ban display, and to use regulations to
outline when and how such displays are permissible. Throughout the Bill's passage
Government reassured stakeholders that any regulations would be sensible and
proportionate. Speaking about the draft regulations during Report Stage of the
Health Bill, Public Health Minister Gillian Merron stated that: “The regulations are
flexible and light touch rather than prescriptive [...] Let me make it clear that
retailers will be free to cover tobacco products as they see fit, provided that they
cover the tobacco they stock.” The regulations as currently drafted do not deliver
on the Minister’'s promise.

6.  Our submission sets out our concerns in detail. We have presented our views in
three sections:

International Comparisons - By comparing the suggested approach to the
approach in other jurisdictions that have already or are considering
implementing a tobacco display ban, we show that theses draft regulations



represent one of the most inflexible and burdensome approaches in the
world.

Operational Implications of Draft Regulations - Having considered the
regulations closely with retailers from across the industry we have found a
series of operational challenges. In most cases we believe that amendments
to the draft regulations would help to reduce their impact.

Options for Retailer Compliance  — we explain the broad types of solution
that retailers could employ to achieve compliance, some are compliant with
the draft regulations and some would requirements regulatory amendments
to be possible. We remain convinced that the outcome of the consultation
must be to afford maximum flexibility to retailers.

7.  We will also make comments regarding the regulations in relation to price lists and
product labels, and conclude with some additional issues which are not directly
addressed in the regulations but that should be considered, particularly with mind
to future Guidance.

8. Our recommendations in the submission are summarised as follows:




International Comparisons

9.  The draft regulations make it illegal to display tobacco unless you are showing or
selling the product to an adult purchaser, or if you are restocking product. However
even during these activities retailers will have to comply with the following
regulations:

the display must be solely as a consequence of the requested display

lasts for no longer than is necessary to remove the requested product from the
storage unit

the area of storage unit in which tobacco products are displayed does not
exceed 1,500 square centimetres

10. We understand that this approach is based on regulations in the State of Ontario,
Canada. The approach is not widely adopted elsewhere and most other
jurisdictions afford retailers a much more flexible approach to compliance.

11. Below is a summary of some of the jurisdictions who have introduced a display
ban, with a particular emphasis on their approach to regulations

Canada

12. In Canada there are two states which have stringent regulations on how tobacco
must be removed from display.

Ontario

13. The regulations that accompany the Smoke Free Ontario Act stipulate that this
maximum display area must be no larger than 30.5 cm in height by 61 cm in length
(an area of around 1860 sq cm) and must open one at a time*

14. Retrofitted devices that cover gantry shelves must also have a top-hinge “flip up”
cover that close automatically or immediately by gravity.

Nova Scotia

15. The only other jurisdiction in Canada which regulates specifically how tobacco

must be removed from display is Nova Scotia, which states that the cabinet which
stores tobacco can not be bigger than 15 720 square centimeters (131 cm x 120
cm?). The rest of the stock must be stored elsewhere.

! http:/mmw.mhp.gov.on.ca/english/health/smoke freeffact sheets/RetailerDisplayFactsheet.pdf

2 hitp:/Aww.mhp.gov.on.ca/english/health/smoke _freeffact_sheets/DisplayBan-FAQs.pdf




16.

The regulations also state that tobacco must be stored in such a manner that only
the Health Canada emissions panel is visible when the permanent concealing
device is opened.

Other Jurisdictions

17.

18.

19.

20.

21.

22.

The other 7 of the 9 jurisdictions® in Canada which have a complete tobacco
display ban have regulations which allow retailers flexibility in how they store their
tobacco, as long as it is out of sight while a transaction is not taking place.

There are also 4 jurisdictions which have display bans only in stores where minors
have access. These also do not have the same approach of defining a requested
display area. Those stores which have access to minors have to cover their
tobacco but the regulations allow the retailers flexibility as to how they do this.

There has been no evidence presented that the Ontario or Nova Scotia approach
to regulation has been more effective at reducing youth smoking than the light-
touch approach adopted by other countries.

Indeed Saskatchewan, who have a partial tobacco display ban, have recently
reviewed their regulations and decided not to make them more stringent. Despite
arguments from health charities, the Government felt there was no evidence to
justify extra burdens on retailers.

There is also no evidence that light touch regulation leads to greater instances of
non-compliance with regulations. Indeed Heath Canada’s Evaluation of Retailers'
Behaviour Towards Certain Youth 2008* concluded that:

“The introduction of provincial legislation banning tobacco displays in retail
establishments (including point-of-sale (POS) displays) has led to a significant
decrease in observed POS promotion. In 2008, only 2.7% of retail outlets displayed
POS signs compared to 32.0% in 2007.”

ACS would recommend that the Government do not seek to imitate and exceed the
restrictions in one Canadian State but look to afford the greater flexibility that is
allowed by 7 of the 9 states that are pursuing a ban.

Republic of Ireland

23.

The Republic of Ireland was the first European country to ban tobacco displays, a
measure which came into force on 1 July 2009. The regulations that supported the
Public Health (Tobacco) Act allowed retailers to remove tobacco from sight any
way they wanted, as long as the tobacco was stored in a closed, opaque

% Alberta, New Brunswick, Newfoundland and Labrador, Nunavut, Prince Edward Island, Quebec, Yukon Territory.
* hitp:/Amww.hc-sc.gc.ca/hc-psitobac-tabac/research-recherche/eval/2008_result-eng.php).




24.

25.

26.

container®. Irish retailers are not regulated on what is and is not permissible in
terms of display during transactions.

Similar to the situation in Canada, this approach to regulation has not led to non-
compliance in store. The most recent research from the Office of Tobacco Control
(OTC) shows that despite the relatively short lead in time 97% of Irish stores are
complying with display ban legislation®.

ACS recently conducted some research into the implementation of a display ban in
Ireland’. Retailers were asked what type of solution they had chosen to comply
with the display ban. 78% of respondents fitted a solution to their existing gantry.
22% chose to install a new unit, with 16% of retailers installing a vending machine
as a reaction to the ban. It is clear that retrofit solutions were seen as the most
favourable. Therefore it is important regulations in England ensure that retrofit
solutions are more workable.

It is also worth noting who funded solutions. Overall half of the retailers surveyed
had to fund their own solution, but this was disproportionately weighted against the
smaller operations. 75% of newsagents received no financial assistance as well as
more than half the forecourts (64%) and off licences (63%) in the survey.
Convenience stores, especially those in groups, were more likely to get assistance.
Yet still over 40% of these convenience stores had to fund the change entirely
themselves. 94% of those surveyed receive no financial support from tobacco
companies on an ongoing basis. This highlights the need for low cost, as well as
retro fit solutions, and clearly refutes suggestions that compliance costs in the UK
will be funded by suppliers.

Australia

27.

Five Australian territories are considering or have passed legislation to ban the
display of tobacco (New South Wales, Western Australia, Victoria, Tasmania and
Australian Capital Territory). Of these jurisdictions none have yet tabled regulations
defining tobacco display bans.

Academic Research

28.

We have not found any academic work that looks at the relationship between
different compliance methods and the effectiveness or otherwise of the ban. The
limited work that has been done to understand how seeing product on a display
impacts on youth attitudes to smoking, does not extend into whether the means by
which the displays are obscured from the customer is a relevant factor. In the
absence of research in this area the assumption has to be that the method of
compliance is irrelevant to the effectiveness of the policy.

® hitp:/Avww.dohc.ie/publications/tobacco_quidance.html

® hitp:/Avww.otc.ie/article.asp?article=457

" Attached in Appendix 2. The ACS survey was deliberately filtered to exclude the larger retail businesses and focused solely on

the retail businesses that did not have in place a tobacco vending unit prior to July 2009.



29.

There have been concerns about designing out opportunities for non-compliance.
The international experience of compliance is an extremely positive one. Tobacco
Control agencies in Canada and Ireland have both reported a lack of concern
about retailer compliance. There is no reason to suggest that retailers in England
will approach the matter differently.

Conclusion

30.

31.

32.

There is no research to suggest that the means by which a retailer achieves
compliance impacts on the effectiveness of a display ban. Nor is there evidence
that a light touch regulatory approach would lead to greater rates of non-
compliance by retailers.

We would therefore urge Government to reconsider the draft regulations, which

have the potential to be extremely burdensome for retailers. We would advocate
regulations which gave retailers greater flexibility, enabling them to choose how

they cover their tobacco, to ensure the best fit for their store.

As a minimum, it is important that the regulations allow for a cost-effective solution
to be fitted to existing gantry units.



Implications of the Draft Regulations

33.

34.

In order to understand the compliance issues surrounding a display ban, we have
scoped the possible solutions retailers could adopt to meet the compliance
requirements set down in these regulations. We then used this as a basis for
engagement across a wide range of retailers from the convenience sector.

This exercise has highlighted a number of practical concerns, which are outlined
below:

Retrofit Solution

35.

36.

37.

The vast majority of retailers will be seeking to retrofit solutions onto existing
gantries® . These will be the most cost effective solution and will allow shops to
comply with the minimum of disruption to their business.

The regulations as currently drafted allow for 1500cm sq of tobacco area to be
displayed during a requested transaction. We have taken as a working
presumption that a typical tobacco storage and display unit in our sector will be 2m
across by 1.5m down and the individual shelf height is around 15cm. For example,
on such a gantry an area equivalent to half a gantry shelf would be the maximum
display area permitted under the current draft regulations. As a maximum, this area
could hold 16 facings of twenty king size cigarettes.

This small maximum display will mean that this gantry type will need to have
around 20 separate doors, flaps or other coverings in order to comply.

Cost

38.

39.

40.

The Regulatory Impact Assessment (RIA) states that the cost for retrofitting a ‘flap’
solution which would comply with the draft regulations would be between £210 to
£450 for an individual store with 25 square feet of display area, and £850 for a
store with twice that display space size. We understand this is a quote obtained
from the Canadian company 4 Solutions Display Corp. for their display ban solution
which consists of magnetic flaps affixed to existing gantries.

ACS has previously stated our concerns regarding this figure, which does not take
into account shipping and installation, and also works on the basis of a bulk
purchase. It must be considered that smaller companies and independent stores
will not be able to make bulk purchasing savings and therefore the cost will be
significantly higher.

It is also worth noting that we understand from 4 Solutions Display Corp. that this is
intended as a temporary solution lasting 3-6 months. From conversations with

8 Seep.5



41.

42.

retailers it is clear that such a short term solution would not be viable in UK
convenience stores. Retailers will instead be looking to install a solution that is
longer lasting and more durable into their stores.

Also there were concerns raised by a shop fitting company from their experiences
with products that used magnetic strips. They argued that the strips would not be
able to hold securely in place and could not be seen as a feasible solution in the
UK market.

Therefore, ACS asked a UK based retail furniture company to come up with a
possible retrofit solution that would be compliant with the draft regulations, and to
provide costings. Below is an image of their solution:

Image 1: Retrofit Flap Solution

43.

44,

45,

46.

yyyyyyyyyyyyy

ACS | reoiceof
7D | local shops

The gantry is covered by hinged flaps. Each flap exposes an area of 50cm by
29cm, which is 1450 sg cm and compliant with the draft regulations.

The company provided an estimate to install this solution for 2m by 1.5m gantry. In
terms of the RIA, which uses both metric and imperial measurements, this size
gantry equates to an area of 32sq ft and so falls within the mentioned parameters
of an average size gantry, making this estimate comparable with the RIA’s cost.

Their estimate was that to install this flap system on this size gantry would cost
£1840 + VAT.

They also noted that this system would have a limited permanence. Due to the
small maximum display area and therefore the amount of flaps required to cover it,
the solution would be prone to mechanical issues over time. These issues would
be expounded by the heavy usage it would be exposed to.



47. ACS showed this solution to a range of retailers to discuss how they felt this
solution would work in store. They identified a range of possible concerns which
are explained in more detail below:

Operational Issues
Transaction Time:

48. Quick transaction times are crucial for the successful operation of a convenience
store. Unlike larger supermarkets, many customers pop into convenience stores to
grab the odd item and do not expect to be queuing for a long time. Generally,
layouts of stores are also geared towards fast transactions and limited queues.

49. Customers’ rate 'speed of service' when choosing whether to shop in an
independent convenience store®. 18% of convenience store shoppers also state
that ‘speed of service/ short queues’ as top importance for deciding whether to
shop at a convenience store™. Tobacco is a frequently shopped category in
convenience stores. It has a turnover of 22% in a convenience store which rises to
30% in a forecourt convenience store™. This means any impact on transaction time
for tobacco sales will have a significant impact in stores.

50. The RIA estimates the cost that will be created through an increased transaction
time as a result of the display ban. It suggests that a complete prohibition,
necessitating an under the counter solution, would increase transaction time from
4.37 seconds when serving to 8.8 seconds. This is an additional 230 minutes per
week in store, which equates to a loss per annum for the retail industry of
£66.5million.

51. The RIA then estimates the impact on transaction time of a retailer using a
retrofitted ‘flap’ system, similar to the one above. It estimates that this will take an
additional 2 seconds compared to serving from an existing non-covered gantry, but
will be 2 seconds faster than using an under the counter solution. This would mean
that the loss to the retail sector would be £59.75 million, a saving of £6.75million.

52. Even taken at face value these are significant burdens that will have a harmful
impact on retailers’ operations. However the retailers we consulted viewed the
suggested 2 second increase in transaction time as a significant underestimate.
Our view is that in reality transaction time will be much slower as a result of this
solution.

53. The reasons identified for this are:

Customers will no longer be able to see what is on offer or the prices of different
brands as simply as they do now. A proportion of customers will take time to
establish if the retailer stocks the brand they want and the price it is sold at.
Staff will be slowed in their service speed as they answer customer queries and
remember where to locate the product

9
10
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HIM! (2008) Convenience Tracking Programme
HIM! (2008) Convenience Tracking Programme
Institute of Grocery Distribution (2006) Convenience Retailing Report
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54.

55.

56.

57.

58.

Retrieving the product will take longer now staff will need to open a flap. This will
require two hands, one to open the flap and the other to retrieve the product.

The respected consultancy company Deloitte undertook some research for the
Australian Association of Convenience Stores which estimated that a display ban
could create an additional 15-30 seconds per transaction. This appears a much
more comprehensive consideration of the impact of transaction time for stores?.

Using the same methodology as contained in the RIA, this would equate at an
additional ongoing cost of between £120million- £180 million per year for the retail
sector

It will also lengthen queuing times for all customers in store. Currently the average
time spent queuing in an independent convenience store is 26 seconds™ . An
additional 15-30 seconds per tobacco transaction will be a significant impact.
Indeed, it means on certain occasions the transaction time will double. This will
undoubtedly impact on a convenience retailer’s ability to meet customer
expectations.

The average independent c-store shopper spends £5.15'. Each person who walks
away because the queue is too long equates to a lost £5.15 to a retailer. This could
add up to significant decrease in income, not due to a decrease in tobacco sales
but due to the operational difficulties involved in selling a packet of cigarettes.

It is also likely that staff will come under increasing pressure in this environment.
Long queues can lead to frustrated customers and can also fluster staff. We would
recommend that the draft regulations are revised in order to mitigate some of the
impact on transaction times.

Restocking

59.

60.

In convenience stores, tobacco is a high turnover product which necessitates
regular restocking, particularly at busy times. Product availability remains the most
important factor for convenience shoppers®. If a store is unable to offer customers
their preferred brand, many will no longer shop at the store. Therefore it is
important that the regulations are reconsidered to allow for efficient restocking.

The RIA estimates that for a retailer who installs a retrofit flap solution, this solution
would add a further 1.5 hours a week per store to allow for restocking. The RIA
estimates that this would lead to a cost of £26.6 million a year for the retail sector.
As with the estimate on transaction time this estimate in itself suggests a significant
harm to a retailer’s business.

12

13
14
15

See http://www.productdisplayban.com/NR/rdonlyres/0364E149-C62B-45A7-8DA3-
3829900ED50C/0/Deloitte_Study 2009.pdf

HIM! (2008) Convenience Tracking Programme

HIM! (2008) Convenience Tracking Programme

42% of shopping say it is the most important factor when shopping in convenience stores. HIM! (2008) Convenience
Tracking Programme
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Retailers believe the estimate of the impact of disruption of their business to be
much higher. While the draft regulations do allow for restocking during normal
business hours, the restrictions imposed present severe operational problems. For
example:

Assessing stock availability - retailers will still only be allowed to expose 1500sq
cm of a gantry when restocking the product. Retailers will have to open each flap
individually, gauge the product level, retrieve the product and the reopen the flap
to stock it. It should also be remembered that the regulations will result in there
being on average twenty flaps on each gantry, so it will be difficult to get a sense
of the stock levels of the entire gantry.

Increased resource or time required to restock - The confusion presented by
having to ensure that no more than one flap is open at a time will slow down the
process of restocking significantly as staff will not remember what stock is
needed or where everything goes. The estimate of an extra 1.5 hours a week is a
serious underestimate. ACS estimates that the increased will be at least 1 hour a
day therefore 7 hours a week.

Remove flexibility to restock during service — it is extremely unlikely that retailers
will be able to restock efficiently in between customers, particularly at busy times.
The ambiguity about the legality of interrupting restocking to serve customers
and the difficulties could push stores into being only able to restock tobacco
when closed

Increased resources needed to transport stock - The regulations do not make
allowances for stock to be transported to the storage unit to enable restocking.
This will mean that staff will have to cover tobacco in order to transport it through
the store. In practice, this will mean that stores will have to introduce new
operating procedures for staff which will significantly slow the process of
restocking, making it even more difficult to restock between customers during
opening hours.

In the majority of countries and jurisdiction which have implemented a display ban,
restocking tobacco is completely exempt from the display ban. This is the case in
both Ontario and Nova Scotia, which have similar regulations to those proposed
here. We would urge the UK Government to rethink and make restocking
completely exempt from the regulations.

12



Robustness

63. From discussions with retailers it is clear that any solutions that involve a number
of separate component parts and in particular hinged flaps are likely to break
frequently. Hinges that are pulled down by gravity, such as present in some of the
Canadian retrofit models and the model supplied to ACS, are weak. These flaps
will be used repeatedly throughout the day via transactions and restocking.
Therefore they will be prone to breakages.

Image 2: Hinge wear and tear

Health and Safety

13



64.

65.

66.

Also from discussions with retailers, it is clear that there a numerous health and
safety implications which would make this and similar flap solutions a particular
burden with implications for staff wellbeing and security.

Unlike currently, when staff can easily locate product and remove it from the
display unit at varying levels with ease, under the regulations staff will have to read
small text at differing distances and eye levels. They will also have to reach higher
to open flaps, hold them open and retrieve products.

Not only will this be uncomfortable and even impossible for some staff members
but it will put staff in the vulnerable position of having their back to the customer for
a longer period of time.

Image 3: Staff reaching to locate product

67.

68.

2000mm

2000mm

Due to the flap system, staff will also have to bend down further to see and reach
under the flap to reach products on the lower shelves. This also poses problems.

The repetition of bending down will lead to possible repercussions for staff, such as
back pain. Again it will also place them in a vulnerable position, possibly open to
assault.

Image 4: Possible injury threat to staff when locating products on lower shelf

14



69. Given these concerns business owner will have to carry out a risk assessment and
in many cases it will be identified that staff will need specific training in how to
ensure their safety and to how to protect themselves from repetitive strain injuries.

70. The flap solution also presents a danger of people injuring themselves either by
trapping fingers in the hinges, or by staff knocking into open flaps. It is also worth
noting that staff knocking into flaps presents the possibility that the unit will be
damaged as well.

Image 5: Staff being injured by retrofit solution

15



Image 6: Staff trapping fingers in the solution

71.

These are all eventualities identified by retailers when asked their opinions on this
solution and must be seriously considered.

Maintenance

72.

73.

74.

75.

The regulations make no provision for when equipment breaks down and exposes
products to the customer. It is highly disproportionate to suggest that if a flap was
to break leaving product exposed that the retailer would not be able to continue
trading. However a strict interpretation of the regulations would suggest that this is
the case, for risk of being guilty of the offence.

Other regulations make allowances for maintenance and cleaning work. For
example proposed under Scottish legislation include a full exemption for
maintenance work.

While we understand that Government is concerned that any exemptions to the
regulations may be open to abuse, it must not be the case that the vast majority of
retailers who will not be looking for ‘a way round’ the regulations are unfairly
penalised.

ACS would suggest that the regulations are amended to allow for an exemption
from the regulations when necessary maintenance is carried out. Guidance could
then be created by LACORS in order to ensure that retailers who try to abuse the
regulations are enforced against.

16



Security

76.

77.

78.

79.

Another vitally important function of tobacco display units is that they act as highly
secure storage for the product which is a likely target for thieves in burglaries, ram
raids and armed robberies.

All modern gantries are fitted with a slide down shutter which locks to enable
retailers to securely store tobacco overnight. A retro fit flap solution would impede
the existing security function of units and would have to be addressed in one of
three ways:

a. fit flap doors that sit proud of the unit and allow for the shutter to be used

b. make the flap doors in question removable to be mounted on the unit
when the store is open. This would mean staff would have to install the
solution each morning before the store opens

c. Construct a flap door system that includes a locking system of equal
robustness to the existing roll metal door solutions.

Option a is possible but there are a range of technical problems: how far forward of
the unit must the flaps be and would they leave product exposed if looking from the
side of the unit. They are also concerns as to how the shutters would be accessed
and whether it would continue to function properly.

Option b presents concerns about longevity of the solution. If it is designed to be
fitted and removed every single day the chances of it breaking down are increased.
Also stores are often opened by a single staff member and therefore any solution
would have to extremely light and uncomplicated.

17



80.

81.

Option c is the most desirable for retailers questioned. However this would
significantly increase the likely cost of a solution. The same retail furniture
company estimated the additional cost of locking mechanisms on such a solution
would be £300.

As mentioned previously, there is also a security threat caused by staff having their
back to customers for longer. At the moment it takes very little time to locate and
pick up the pack that the customer requests and consequently eye contact with the
customer is lapses only briefly. The length of time it will take to identify the right
pack, especially with the ‘flap’ solution will increase the risk of till snatching and of
course more severe robberies involving injury to staff.

18



Other Retrofit Solutions

82.

83.

Due to the problems manifest in the above retrofit solution, ACS decided to look at
other retrofit solutions which worked on the assumption that the maximum
requested display area was larger than 1500 sq cm. We wanted to see if
increasing the maximum display area would mitigate any of the operational issues
mentioned above and allow for a more robust solution. We also wanted to see if
increasing the size created any significant cost savings for retailers.

We asked the same shop fitting company to suggest some solutions with a
different maximum display area, which they believed would be more practical
operationally. We then asked retailers to comment on the suggestions.

Door Solution

84.

This solution works on the basis that the maximum permissible requested display
area is 5000 sg cm. Below is an image of the suggested solution:

Image 7: Door Solution

85.

86.

The solution proposes to create doors 50cm by 100cm which could fit onto a frame
clipped onto an existing gantry. On a 2m by 1.5m gantry this would result in six
separate doors needed to cover the gantry.

It was estimated that this solution would cost £1620 each + VAT to purchase and

install per store. Although this is a saving on the previous model, it not a significant
saving and would still be a large cost for retailers to afford.

19



Transaction Time

87.

88.

Since more tobacco will be exposed during each requested transaction, it will take
significantly less time for staff to locate each product once they have found the
correct door. This will speed up the service offered to the customer.

Although it is difficult to quantify this reduction in transaction time, any reduction
will be crucial, since as explained above speed of service is so important to the
operation of a convenience store.

Restocking

89.

90.

Similar to above, the increase in maximum allowable display area will allow faster
restocking than the previous solution. With fewer doors to contend with, staff will be
able to have an overview of what stock is required much quicker than using the flap
solutions.

The doors will also be able to hang open during restocking, meaning that staff will
not have to keep opening and reopening flaps during this process. This will also
help to increase the longevity of this solution.

Robustness

91.

92.

93.

Despite the possible savings in transaction and restocking time, it is clear from
discussion with retailers that this solution still presents serious problems. The same
issues relating to robustness are valid for this model as for the previous flap model.
Indeed if anything the problems are compounded by the larger door areas.

For example, the pressure of the hinges will be significantly greater than on the
previous model. This is due to the greater door area being heavier and therefore
places more pressure on the hinges. It is unlikely that the hinges would have the
ability to withstand this weight in the long term.

It is evident that this solution is not one that would be robust enough to withstand
the pressure and heavy usage required in a convenience store.

Health and Safety

94.

95.

It is also apparent that this model contains similar health and safety threats as with
the previous flap solution. The possibility of staff being open to injury is still
present. These larger doors will actually intrude further onto the retail space,
increasing the likelihood of accidents for retail staff.

The intrusion would increase the chances of staff knocking into the doors. Also, the

doors would be heavier meaning that any accidents involving trapping fingers in
hinges or doors will be more serious.
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96. The space between the gantry and the counter in most stores is fairly narrow.
Again this is a significant different from the Canadian market where entire stores
and particularly counter areas tend to be larger. It would be difficult for staff to
navigate if these doors were in place. It must also be remembered that often two till
points will be in front of one gantry. If a door was open it may well prevent the other
staff member from serving their customer, if for example they needed to access a
PayPoint terminal or card machine which are often placed below the counter or on
the other till point.

97. ltis clear from our conversations with retailers that this solution could not be
adopted for use in a retail store due to the intrusion of the doors and the threat this
would cause.

Security

98. By requiring an extra skeleton to be fitted onto the gantry, this solution still would
not allow the security shutters to be in operation.

99. However the reduction in the amount of doors would mean a locking mechanism
could be placed on each door with less cost and operational burden. Yet there was
concerns from retailers that staff are unlikely to remember to lock each door.

100. It was also felt that this locks would not have the same strength to withstand
attacks as the current metal shutters. This means they would have present less of
a deterrent to thieves and on their own are unlikely to be suitable protection.

Conclusion

101. While increasing the maximum requested display area does assist with quickening
restocking and transaction times, it does not help tackle the issues relating to
health and safety, security and the robustness of the solution. It is clear that a
hinge solution is not viable for the UK retail environment.

102. This solution also indicates that even increasing the maximum requested display
area by a significant amount does not create notable cost savings for retailers nor
mitigate the operational problems.

103. Therefore ACS discussed with retailers what display solutions would be most

effective in the retail market, while delivering the Government's aim round the
display of tobacco products.

21



Restricted Display

104.

105.

106.

107.

108.

109.

The overwhelming feedback from members was that the most effective solutions
would be for the regulations to restrict display rather than to completely prohibit it.
This could still be achieved under the Health Act and its regulations.

In the debate surrounding the impact of displays on young people’s attitude to
smoking, it is clear that there are certain practices which caused most concern
amongst tobacco control groups. These included:

‘power walls’ of one brand

arches or other similar use of gantry space to identify one brand
additional promotional tools such as clocks or counter mats

the use of lights to draw attention to certain brands

Restrictions have been introduced in countries including Western Australia,
Singapore and New Zealand. These measures include introducing a maximum
display area, a limitation on the number of product facings and the prohibition of
any tobacco related paraphernalia.

An option to allow restricted displays was not elaborated on in the original
Department of Health's Future of Tobacco Control consultation. Therefore, ACS
cannot comment on what specific regulations that might be considered. We are
also not in a position to comment on the evidence base which would need to be put
forward as supporting the effectiveness of such restrictions. However we are keen
to be involved in discussions around what display measures would be restricted
under alternative regulations, to ensure minimum cost and compliance burden for
retailers.

Restricting displays would be a more proportionate act than introducing regulation
that banned display completely. Depending on what options might be adopted, it is
likely that only superficial alterations would be required to gantries. It has the
potential to be a non-cost solution to implement and by allowing retailers to use
existing equipment it would prevent the operational difficulties inherent in a total
display ban model.

However, there is awareness among retailers that this is not a solution that
Government is currently minded to take. Therefore retailers also explored what
alterations could be made to the existing draft regulations, which would not
radically alter the structure or intent of the legislation, but that would provide
sufficient cost and operational savings to retailers.

Sliding Door Solution

110.

During discussions around what would be the best solution for complying with a
total ban on display, there was a clear preference. This was a sliding door solution,
which would comprise of two doors being fitted onto an existing gantry. These
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doors would slide open when a transaction or when restocking takes place,
exposing up to half the gantry area (the actual area this would uncover which
would be variable depending on the size of the gantry).

111. Although this would require redrafting the current regulations to significantly
increase the maximum display area, it was argued that the benefits for retailers
justified this increase.

112. Below is an image of the possible solution.

Image 8: Sliding Doors Solution Closed

Image 9: Sliding Doors Solution Opened
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Cost

113.

114,

115.

116.

One of ACS’ members costed a sliding door solution. The solution can be clipped
on to a current gantry using existing supports. Their solution was also fitted with an
automatic closing device which enables the doors to close automatically close in 7
seconds using a pressure system.

The company estimated that this would cost £1,000 to purchase and install per
store, making this solution significantly cheaper than the other retrofit solutions
described above. One of the reasons for the cost effectiveness of this solution is
that it would utilise the existing support structure for the gantry. There is no need to
build an additional structure, as with the other retrofitted solutions.

It should also be considered that a sliding door solution would be appreciably
cheaper if it did not contain this automatically closing mechanism and was required
to be closed manually.

While the cost still remains significant, there is a clear cost benefit in allowing
stores to fit this solution.

Transaction Time

117.

118.

The sliding door solution also has the operational benefits, most notably in relation
to transaction time. A sliding door model would allow staff to quickly locate the
product and serve the customer, rather than having to contend with various doors
or flaps first.

Although it is difficult to estimate the saving this solution would bring to transaction
times, it is clear it would be significantly faster than a flap or door solution and
would present a much more manageable transaction time compared with the
additional 15-30 seconds for the 1500 sg cm for the previously discussed flap
solution. From discussions with retailers they believe that this sliding door solution
would best deliver the two second additional transaction time that the Government
costs in its RIA.

Restocking

1109.

120.

As above, increasing the area allowed to be exposed would also have significant
benefit for restocking and would enable retailers to restock efficiently between
customers as is current practice.

Retailers would be able to gauge stock levels and refill much quicker by having
only two doors to contend with.
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Robustness

121. This solution is a much more robust and permanent solution compared to either of
the two flap solutions. By using the existing gantry frame as support it will not be
reliant on a weaker additional structure. This will vastly improve its longevity.

122. This solution also does not rely on hinges and will therefore by much less prone to
breakages and much more suitable for the high level of usage it will have to
withstand.

123. The doors can fit inside the existing metal shutter. Therefore there will not be the
need to remove the solution each night from the gantry.

Health and Safety

124. Since these doors do not protrude onto the working space they will prevent the
health and safety concerns explained for the other two solutions.

125. This is an important benefit. It will ensure that working conditions do not become
difficult for staff, and that they are not at risk from either accidental injury or assault.
There will be no need to bend and reach to open flaps and retrieve products which
will reduce the danger of strain injuries.

Security

126. The sliding doors would allow the security shutters to remain in use. This would
ensure that retailers are able to continue protecting their high value tobacco stock.

Non-Compliance

127. We understand that one concern regarding this solution is the possibility that it will
lead to retailer non-compliance, through staff accidentally leaving the doors open.

128. ACS does not believe this will be the case. As mentioned previously, other
countries who have introduced a display ban and allowed flexibility in retailer
approach to compliance, have not seen any evidence that it facilitates non-
compliance.

129. Also retailers will be aware of the regulations which state that the tobacco can only
be seen during the course of the requested display, and that this display must not
last any longer than it takes to retrieve the product. Therefore they will train their
staff accordingly to ensure that they are not at risk of prosecution.
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Conclusion

130. Itis clear that this solution is the one that is favoured by the convenience sector.

131. This solution can be purchased and installed for a significantly lower figure than the
other flap and door solutions.

132. It also has practical benefits. It will reduce the impact of transaction and restocking
time, all of which will help mitigate the operational impact of the display ban. The
structure of this solution also means that is a durable and robust option, which will
also make it more appealing to retailers. Since it will need less maintenance and
replacement it will also serve as an ongoing cost-effective choice.

133. Since the doors do not protrude onto the till space it is also a much more feasible
solution. It will stop the threat of injury and accidents and will reduce the need for a
risk assessment in store. That the doors fit inside the existing gantry space also
means that the existing security shutter can continue to be used.

134. ACS would recommend that the draft regulations are altered to give retailers the
flexibility of opting for a retrofitted sliding door solution. Although allowing the
exposure of half a standard gantry is a significantly larger area than currently
allowed for in the draft regulations, it must be remembered that there is no
evidence that the size of the requested display area impacts on the effectiveness
of a display ban. Therefore we can see no reason not to allow this solution, which
will be the most cost effective and flexible for retailers.

135. Since the vast majority of our members operate a gantry with the dimensions of 1.5
x 2m, we would argue that the regulations should be altered so that the maximum
requested display area permissible during a requested display in 1.5m2
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Options for Retailer Compliance

136.

137.

So far in our submission we have looked at compliance options that could be
retrofitted onto existing gantries. There are also other options for compliance,
which do not use the existing gantry units. These solutions have a presence in
markets which have already prohibited tobacco display.

ACS has looked into other possible compliance options and discussed how they
may work in a UK retail environment.

Under the Counter Solution

138.

139.

One option is under the counter solutions. Under the counter solutions are not
practical for many stores. Space under the counter is restricted in many
convenience stores and what space there available is often already occupied with
wires, equipment for tills, utility payment facilities and phones all being stored.
However they will be suitable for some stores with larger counter areas.

We asked the retail furniture company who provided our previous quotes to design
a possible under the counter solution that could be installed into an existing
counter area. Below is their technical drawing.

Image 10: Under the Counter Solution

Costs

140. Any alterations to the counter area will be costly. It should be remembered that this

cost will not only take into account the purchase and installation of any solution but
also the disruption that will be caused. The counter area is the most important part
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141.

142.

of the store, where the transactions take place, and any alterations may
necessitate either shutting the store or undertaking costly night time labour.

When looking at under the counter solutions, there are two main possibilities;
looking at a solution can be retrofitted in an existing counter, or looking at a
solution that requires a new counter. Retrofitting a solution onto an existing counter
will be the cheapest option.

Any solution which requires a new counter will cost upwards of £5,000. This is a
figure that is prohibitive to the majority of the convenience store sector.

Operational Difficulties

143.

144.

145.

146.

147.

148.

Yet while it may be the more affordable solution, it is clear that trying to retrofit a
solution under an existing counter will present significant operational difficulties.

For example, retrofitting an under the counter solution would mean that stores
would have to severely reduce the range of products they stocked. The solution
sketched above could only stock a range of 19 packets of 20 cigarettes,
significantly fewer ranges than currently present on the gantry. As mentioned
previously product availability is key for customers, and this solution may not offer
a broad enough range.

This limited range would also reduce the retailer’s ability to stock tobacco on the
gantry. They may only be able to stock one facing for each product. This would
increase the need for restocking, a possibility that is not practical considering the
new burdensome regulations.

There is also concern around some of the security issues inherent in this model.
Staff will have to bend down low to reach or restock certain products. Due to the
space limitations inherent in this model, there will need to be product right down to
floor level. It would also provide an opportunity for theft. Thieves could take
advantage of the opportunity of staff bending down to steal items from the shop
floor. There is also a risk that staff may be vulnerable to assault.

This need to reach down to ground level will also be an issue to either elderly staff
or those with health problems. As well, it runs the risk of staff suffering from back
strain.

There was strong agreement from retailers that an u  nder the counter
solutions are not feasible in the majority of store S.

Overhead Storage Solutions
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149. Overhead storage solutions are used to store tobacco, prevalently in countries

such as the US and Canada.

Image 11: Over head Storage Solutions

150.

151.

These countries have different convenience stores to the UK. They are
predominantly larger and purpose built retail outlets, while the UK stores are often
smaller, converted buildings.

Therefore, while this may be an option for larger retail stores, specifically those
with high enough ceilings that can have cabinets affixed to them. It will not be an
option for the majority of UK convenience stores that tend to be in buildings with
ceilings that are too low or unable to support this kind of weight.

29



Vending Solutions

152. Another method of compliance is to install a vending solution. Some ACS members

have already installed vending solutions in store as a security measure and to
assist in stock monitoring.

153. Vending solutions can also be found extensively in Ireland. To make such a
machine compliant with a display ban, the front of the machine must be covered
and the packs removed. Below is an image of a vending solution and a similar

machine in the Republic of Ireland which has been modified to comply with the
display ban.

Image 12: Vending Solutions

Costs

154. The cost of purchase and installation for this type of vending machine is £5000 per
machine. It should also be considered that this may increase for stand alone

independents who will not have the necessary purchasing power to negotiate
discounts.
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155. Itis clear that many retailers will not have the option of installing a vending solution
in store due to the prohibitive costs. However it remains an option for a significant
portion of retailers, particularly those with heavy tobacco losses.

Restocking

156. Due to the presence of vending machines in the English market, it is important that
the display ban regulations continue to allow them to operate.

157. Yet the way the regulations are currently drafted would make it impossible for
retailers to restock vending machines while the store is open. Being unable to
restock a vending machine in opening hours would present a significant problem to
those retailers who already have a vending solution. It would also be a disincentive
to retailers looking to purchase a vending solution in response to the display ban.

158. Atthe moment, retailers with vending solution restock their machines by opening
up the front, which displays at least half the display area of tobacco. Below is some
images of the restocking process for vending machines:

Image 13: Restocking a Vending Solution

159. This clearly does not comply with the requirement to only expose 1500sq cm of
display area while restocking. While only part of the product can be viewed, the
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regulations are drafted to define the maximum display area as area with tobacco
product present, rather than the total area of tobacco product.

160. Due to the nature of the machine, it would be difficult to cover this tobacco without
interfering with the mechanisms. It would mean staff would have to restock while
the store is shut. Since restocking can take up to 20 minutes each time, this would
add significant cost to retailers. Also some stores open 24hours a day and it is
unclear how they would restock.

161. It would also mean a retailer could not restock in a popular product when it runs out
unless they shut their store.

162. In Ireland, where there is a high penetration of vending machines, the display ban
regulations completely exempt restocking from the ban. To make a vending
solution viable in the UK convenience market, the regulations would have to be
altered to allow a similar exemption.

163. As recommended previously ACS would urge Government to fully exempt
restocking from the regulations. It is clear from other markets with a tobacco
display ban that a vending solution is often the preferred solution for certain
retailers. It would seem disproportionate to make these solutions non-compliant
with the English regulations.

Conclusion

164. Exploring the possible solutions, it is apparent that there will be significant
compliance burdens and cost whichever solutions retailers decide to adopt. There
will also be ongoing operational problems, most notably dealing with the increase
in transaction time and ensuring that products are regularly restocked.

165. Cost increases dramatically when you move away from solutions that can be
retrofitted onto existing gantries. Many retailers will need to install a cost effective
solution, and therefore the regulations must be flexible enough to allow retailers to
install a solution onto their gantry in a way that is practical. As discussed previously
the ACS believes that the best solution is a sliding door solution and that the
regulations should be redrafted to make this a permissible solution.

166. However many retailers will also wish to explore other compliance methods,
including under or over the counter solutions, as well as vending solutions.
Therefore it is also important that the regulations are flexible enough to enable
these solutions to work in store.

167. A particular area of concern is regarding restocking in vending machines. Currently

these regulations would not allow machines to be stocked while the store is
opened. Restocking during opening hours is not an option for many stores who
open 24 hours. Even for those stores who do not open for the entire day,
restocking out of hours mean additional staffing hours and costs. It also means if a
product is becomes out of stock during the day, retailers would have to wait until
the end of the day before restocking. This would lead to a significant loss of
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business, as customers who cannot get their chosen tobacco brand are likely to
travel to another store.

Price List and Product Information

168. The Regulations also makes provisions for product location labels, price list and

pictorial price lists. We understand that the requirements are heavily proscriptive in
order to address concerns that these labels may become tools for discreet
marketing. However we do have concerns regarding the practicalities of some
aspects of the regulations.

Product Location Label

169

170.

171.

172

. ACS supports the Government'’s intention to allow product location labelling. Staff
need to be able to identify where the product is stored in order to comply with the
regulations and to serve their customers.

At the start of the ban, all staff will be unfamiliar with where products are stored on
the gantry and will need to read the labels in order to locate the product. While in
time this process may be sped up as certain staff members are able to remember
where popular products are situated on the gantry, they will still need to locate less
popular brands using the product location label.

It must also be remembered that the convenience store sector experiences high
staff turnover. In many instances the staff serving tobacco will not be familiar with
the layout of the gantry and will therefore need to be able to use the product
location label to locate product quickly and efficiently.

. As drafted, the product label would have to comply with the following regulations:

Only one indication per separate location

173

174.

175

Maximum area of 9cm?2
Maximum text height of 3mm (12pt)

. We are concerned about the maximum font size for these labels. A maximum font
size of 12pt is too small and will not enable retailers to locate the product
efficiently.

It is also worth noting that it is below the font size of 4mm, the size recommended
by the National Institute of the Blind for people with sight difficulties. This will
present problems to retail staff with sight difficulties.

. The image below indicates the small font size required.
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Image 14: Scale image of flap with proposed 12pt font size

176.

177.

178.

179.

We understand that 12pt was chosen as it is the size of font on EPOS labels.
These labels contain the name, price and barcode of the product, and for tobacco
are used predominately for stock control and ordering purposes. They are not used
to help staff locate products or to instruct prices and are unsuitable as a basis for a
label which will do this job.

If the purpose of the small font size is to prevent customers reading the name of
the products it must be considered that there will be a gap between the gantry and
the till, and another gap across the counter between the till and the customer. This
distance will mean even making the font slightly larger will not allow customers to
clearly read the product name.

It is also worth noting that there is not any strong evidence which suggests that
allowing the customer to see the name of the product written in a standard type
face will impact on attitudes towards smoking. Therefore we would question
whether it was really necessary to restrict the font size to such a degree.

It is not proportionate to have 12pt type face on product labels. It will place an
excessive burden on retailers and staff which will restrict them from doing their job
effectively in already new and difficult circumstances. There is no legitimate
argument against increasing the maximum font size allowable for product location
label. We would therefore recommend that the maximum font size permissible in
these product labels is 20 point.
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180. In order to assist with restocking, ACS would recommend that there is allowances

made for the inside of the flap to contain a photo of the product, of similar size as
what is allowed in the under the counter price lists. This will speed up restocking
time.

Price Lists

181.

182.

183.

184.

The regulations make allowances for retailers to display a price list at each till that
can sell tobacco. This is important so that customers can see what tobacco
products may be on offer and their price.

The price list displayed will have to conform to the following regulations:
A maximum size of 630 square centimeters, which roughly equating to
an A4 sheet of paper.
A maximum character size of 7 millimetres, which roughly equating to
a font size of 30 point.
Has the title “Tobacco products price list”, worded with characters
which are no higher than 7 millimetres,
Has no border or frame
Contains brand name, quantity and price
Black Helvetica bold or plain font on white background
Consistent font size
Lower case except first letter of a word
No other features except bar code or stock number

ACS understands the prescriptive regulations. However we would advise that a
proportionate approach is taken to enforcement around these measures. We are
keen to work with Government on Guidance around this area.

It is also worth noting that these are complex regulations. Government will have to
ensure that there is appropriate contact with all retailers to ensure that they fully
understand these regulations. We would recommend face to face visits prior to the
ban’s implementation.

Pictorial Price Lists

185.

186.

The regulations also allows retailers to have a pictorial price list to show on request
to customers over 18 who want to see the range of products for sale. It is could
also act as a tool for assisting customers for whom English is not their first
language, since it will have images of the product. Retailers will be allowed one
price list per till point.

There are aspects of the regulations that have the potential to be disproportionately
enforced. For example the regulations state that the price list must only be made
available on request of the customer. Does this mean the retailer cannot offer it to
a customer who is having trouble reading or understanding the written price list?
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187.

188.

189.

This presents a problem, as the most people will not be aware that a pictorial price
list is on offer if they ask at the counter.

The regulations also state that the retailer will have to make sure the person
requesting is over 18. This creates a new offence relating to those underage, and
one that retailers are very concerned about. It will mean retailers could face
sanction for showing a pictorial price list to an under 18. New procedures will have
to be put into place and staff trained due to this threat of enforcement.

There is also the issue of how long a pictorial price list may be left on display. At a
busy time lists may be left on the counter by mistake, or by a customer who has
finished consulting it. The retailer should not face action for such eventualities.

We would also ask that Guidance around these issues is carefully considered and

outlines the need for proportionate enforcement. ACS is keen to be involved in the
drafting of this Guidance.
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Additional Issues

190.

In this section we would like to comment on some additional issues relevant but not
directly addressed by these regulations.

Enforcement

191.

192.

193.

194.

195.

196.

197.

It is our understanding that alongside these regulations there will be Guidance
created by LACORS to enable proportionate enforcement. ACS would like to raise
the following points for consideration during this Guidance.

The Health Bill creates an offence of making a requested display to an under 18.
This means that potentially a retailer who makes a underage sale will in future be
committing two offences; making a requested display as well as selling the product.

Being prosecuted for the same offence twice is disproportionate and ACS seeks
strong Guidance that states this should not be the case. Similarly, if a retailer
makes a requested display to an under 18 but then refuses to sell the product, we
would question whether it is proportionate to prosecute the retailer since ultimately
they have prevented tobacco coming into the possession of a child.

It should also be considered that by making it an offence to display tobacco to an
under 18 Government has created a significant difficulty for retailers. Many
retailers make full use of EPOS till systems to help staff remember to check the
age of their customers. By adding this offence, this helpful check will be too late.

Staff will need to retrained about when to check for ID, and we would call for light
touch enforcement of this particular offence while the new legislation is bedding in.

There is also the issue of how the phrase ‘the display must be solely as
consequence of the requested display’ will be interpreted. Staff may well open the
incorrect flap when carrying out a requested display, due to difficulties in reading
the product label or by accident. It is important that this is not construed as falling
foul of the regulations, as this will make any retrofit solution impossible to operate.
No retailer can guarantee that mistakes never happen.

We would like to see these issue addressed in the accompanying Guidance. ACS

is keen to be involved in assisting LACORS in drafting this Guidance to ensure that
the retail perceptive is fully considered.
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Other UK Administrations

198. While we recognise that regulations relating to tobacco display ban are a devolved
matter for all UK administrations, we would like to stress the importance for
retailers that there is parity between the different regulations.

199. Many retail companies operate across borders, and will be seeking to bulk
purchase solutions where possible. It is crucial that they will be able to purchase
solutions that are compliant in all administrations. This will also enable them to
devise one training package for their stores, saving on cost.

200. We would ask that where possibility the devolved Government work together to
ensure that the regulations from one administration does not exclude the
compliance solutions in another administration.
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Conclusion

201.

202.

203.

204.

205.

206.

207.

208.

209.

210.

ACS remains opposed to a ban on tobacco displays. The evidence that the
measures will impact on youth smoking rates is unconvincing and does not justify
the significant burden the ban will place on retailers.

However now, as throughout the Health Bill's passage, ACS is committed to
working with Government to ensure the regulations that accompany the Bill will be
workable for retailers and place minimal compliance burden.

There is no academic evidence, nor any evidence from countries which have
already introduced a display ban, that how a retailer covers display impacts on
youth smoking. The majority of countries who have implemented a display ban
have opted for a more flexible approach than the Government'’s current draft
regulations. There is no evidence that a flexible approach leads to non-compliance
with the regulations.

It is clear from retailer feedback as well as the situations in other markets, that the
English regulations must allow for a solution that can be retrofitted onto existing
gantries. This enables the most cost effective solution.

The current draft maximum requested display area of 1500sg cm does not allow for
a cost-effective or workable solution to be retrofitted to an existing gantry. The
number of doors or flaps needed to cover the gantry increases transaction time
and also leads to problems regarding health and safety, robustness and security
which will mean such a solution would be impractical in the UK market.

These impracticalities are not solved by increasing the maximum requested display
size to 5000sq cm. A solution that requires hinges and/ or an additional frame to be
fitted to the existing gantry is not be suitable.

From consultation with retailers it is clear that the most workable solution is to
enable sliding doors to be fitted onto current gantries. ACS recommends that the
draft regulations are amended to allow this solution. This means increasing the
permissible requested display area to 1.5mz,

No matter what solution is adopted, the regulations relating to restocking pose
significant problems. ACS is calling for the regulations to be redrafted to allow a
complete exemption for restocking.

There is also concern that the regulations make no allowances for maintenance
work on a gantry. ACS recommends that the regulations are altered to allow this.

There are also concerns regarding the maximum font size permissible for product
labels. The current maximum size of 12pt is not large enough for them to be easily
read by staff. Considering the impact a display ban will already have on transaction
time, this must be increased to allow staff to locate product quicker and with more
ease.
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211. If you have any questions or comments on this submission, please contact Jenny
Brown on either 01252 533008 or jenny.brown@acs.org.uk
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Annex 1 — the Association of Convenience Stores

ACS is the trade body representing the interests of over 33,500 convenience
stores operating in city centres as well as rural and suburban areas. Members
include familiar names such as Martin McColl, Spar, Nisa-Today’s and The Co-
operative Group, as well as independent stores operating under their own fascia.
Our members operate small grocers, off-licence or petrol forecourt shops with
between 500 and 3,000 square feet of selling space.

If you need any more information on this submission please contact Jenny Brown
on either jenny.brown@acs.org.uk or 01252 533008
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Annex 2 — the Association of Convenience Stores
Report: Introducing the Tobacco Display Ban in Irel and

Implementation of the Tobacco Display Ban in Republ ic of Ireland

ACS (the Association of Convenience Stores) commissioned a study and
undertook a visit to the Republic Of Ireland to better understand the experience
of retailers in implementing the ban on the display of tobacco products that came
into force on the 1% July 2009. This study deliberately focuses on the smallest
independent convenience stores and newsagents.

This report is a summary of the key findings and provides some key learning
relevant to the current debates taking place in different parts of the UK.

Summary of Findings

The biggest compliance costs and burdens are experienced by the smallest
retailers

Irish Retailers tend to see the ban as unnecessary and compliance as a
burden

Most retailers chose the cheapest and easiest compliance solution and the
majority adopted a compliance solution that was fitted to the existing unit

The findings are not conclusive about the kind of financial support that
retailers can expect from tobacco suppliers. Over half surveyed had to wholly
fund the solution themselves and there was a wide disparity in compliance
costs.

There was confusion for some retailers regarding the change and the majority
relied on trade press, symbol groups and tobacco manufactures for their
information.

The overriding customer reaction seems to be not to notice a change at all

There is a perception that the ban has contributed to an increase in the illicit
trade

There are two key limitations to drawing comparisons between the markets

o the UK market is ten times the size of the Irish Market and so the
logistical and communications challenges are more significant; and

o the high pre-existing prominence of vending units in the chains and
symbol group stores has reduced the compliance burden.
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Ireland and the Law Change

Irish Market

The Irish market has approximately 5,500 outlets selling tobacco products, 80%
of which are convenience stores. In the UK there are 55,000 convenience stores
alone as well as other formats such as CTNs, supermarkets and pubs which may
sell tobacco.

In Ireland 29% of adults smoke and the average consumption is 17 cigarettes per
day. In comparison in the UK 23% of adults smoke an average of 14 cigarettes
per day. There is a retail price floor which means that the minimum price for a
packet of cigarettes is Eu7.75, which is the highest price in Europe.

In Ireland the tobacco companies have the following market shares:

There is a major difference between tobacco retailing in Ireland compared to
Scotland, England and Wales, which is the amount of retail outlets that sell
tobacco from vending machines. In Ireland 65% of shops have an electronic
vending unit at their point of sale and the installation of vending units has been
taking place for a number of years. The penetration of vending solutions in the
UK is less than 1%.°

In Ireland the larger retailers (large format shops, multiple chains and larger
independent stores) are likely to have installed vending machines. Unaffiliated
independent convenience stores and newsagents almost universally do not have
a vending solution.

Irish Legislation

The Tobacco Display Ban came into force on the 1% July 2009. The legislation
stipulates that

All tobacco advertising at POS must be removed — counter
mats, A5 posters, till covers, wobblers etc

Retailers must put up a designated sign advising that they sell
tobacco

All tobacco products must be kept out of sight in a sealed
container

'8 Vending Machine data provided by British American Tobacco
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A retailer can show the person wishing to buy tobacco one pack
only of each tobacco product stocked or a ‘menu board’ of SKU
(Stocktaking Units)

If retailers do not comply they could be fined up to €3,000 for non compliance
with advertising laws and €1,900 for display violations. They could also lose the
right to sell tobacco for up to 30 days in the shop where the offence took place.
Stricter penalties, including imprisonment can apply in certain circumstances.

Retailers can under the existing legislation:
» Store tobacco in their current tobacco unit if it complies with the
regulations
* Keep the tobacco unit in its current place — it does not have to be under
the counter
* Have more than one unit
* Replenish stock in the tobacco unit at any time

We do not yet know what the requirements would be if a display ban is
implemented in the different parts of the United Kingdom.

Make up of study

ACS commissioned research from specialist convenience retailing market
research agency him!. *’ The purpose was to understand the compliance burden
on smaller retailers and those with similar tobacco displays to those prevalent in
the UK.

The research had two parts:

100 retailers were asked quantitative questions regarding the impact of the
display ban and the solution they chose to comply
10 in-depth qualitative interviews asked detailed questions of retailers

The survey deliberately focused on independent retailers and excluded stores
that had installed a vending machine prior to the implementation of the ban.

Care was taken to ensure that respondents to the survey were drawn from a
representative spread of store formats, location types and customers of the main
tobacco suppliers

7 him! is a research-based retail consultancy, working with over 100 blue-chip organisations in retail, wholesale, on-trade and
foodservice. www.him.uk.com
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Key Findings
Below is a summary of key findings from both parts of the research.

Reaction to the Display Ban

Retailers were asked for their own opinions on the tobacco display ban. On the
whole, the overriding perception was that the display ban was an ineffective
measure. 80% of those asked believed sales have not be affected at all since the
changes were made. Below is a sample of responses from the in-depth study.

What are your views on the tobacco display baning  eneral?

1" #5%&" (0)% &*$ ! +, -(%!

Cupboards
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Pull down Shelves
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Solution Type

Retailers were asked what type of solution they had chosen to comply with the
display ban. 78% of respondent fitted a solution to their existing gantry. A fifth
(22%) chose to install a new unit, with 16% installing a vending machine as a
reaction to the ban.

How have you changed your tobacco display as a resu It of the tobacco
display ban?

Convenience CTN/Newsagents Forecourt Off-
store licence

Sample 100 44 12 36 8
Curtain over | 11% 14% 8% 6% 25%
tobacco

display

Screen over | 49% 52% 42% 53% 25%
tobacco

display

Drawers to 31% 41% 8% 22% 50%
replace

tobacco

display

Vending 16% 20% 8% 17% *
Machine

Sliding doors | 20% 27% 33% 8% 13%
Pull down 14% 14% 17% 11% 25%
shelves

Cupboards | 17% 14% 17% 22% 13%
Pull up flaps | 15% 14% 17% 19% *
Tobacco 25% 20% 8% 31% 50%
stored under

or over the

counter

Nothing * * * * *
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Affiliated Stores Unaffiliated Stores

Sample 65 35
Curtain over tobacco 12% 9%
display

Screen over tobacco 46% 54%
display

Drawers to replace tobacco | 32% 29%
display

Vending Machine 18% 11%
Sliding doors 20% 20%
Pull down shelves 17% 9%
Cupboards 18% 14%
Pull up flaps 18% 9%
Tobacco stored under or 32% 11%
over the counter

Nothing * *

Overall there was a satisfaction with their chosen solution although so far the
majority of retailers believed that there had been no enforcement activity to check
the solution was indeed compliant. However 90% of retailers asked did not see
the new solution as an improvement with some expressing concern being the
attractiveness of the solution.
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Opinion of Solution

During the in-depth studies, retailers were asked about their attitude towards
their new display unit. A concern for the respondents was the atheistic look of the
solution.

What is your attitude towards the new display unit in your store and why do
you think that?

| 556 3 %&' ()% &'+ ! 00 - (%! i+ (
% ((

$%) . Y+#H# )7

" HS%E [+ &*S | 00 -(%!2//+ ( % ((

I 556 3 % & /+ &'+ ! % ((
Pull down Shelves

$ %

All retailers will obviously be concerned about the aesthetic look and feel of their
stores. It is their livelihood, with consumers increasingly expecting high standards
in all of their community stores.
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Reason for Choosing Solution

We also asked the wider group of retailers what was a factor when it came to
choosing a particular solution. In many cases key consideration was the cost of
the solution and the ease and speed it could be fitted. However, a significant
proportion (36%) said that they chose the solution because it was the only
solution available.

It is also worth noting that although 65% of the stores were part of a symbol
group, only 29% of them received advice from their local symbol group.

Why did you choose this particular solution?

TOTAL Convenience | CTN/Newsagents | Forecourt Off-
licence

Sample 100 44 12 36 8

On advice 29% 36% 17% 28% 13%
from head
office/symbol

group

Easiest to 65% 68% 50% 64% 75%
implement

Cheapestto | 50% 43% 50% 56% 63%
implement

Quickestto | 60% 57% 50% 67% 63%
implement

It's the most | 22% 23% 25% 19% 25%
visually
appealing
solution

Most user 28% 30% 25% 31% 13%
friendly
solution

Only solution | 36% 39% 42% 33% 25%
available

On advice 44% 48% 25% 44% 50%
from tobacco
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Funding

Overall half of the retailers surveyed had to fund their own solution, but this was
disproportionately weighted to the smaller operations. 75% of newsagents
received no financial assistance as well as more than half the forecourts (64%)
and off licences (63%) in the survey. Convenience stores, especially those in
groups, were more likely to get assistance. Yet there are still over 40% of
convenience stores that had to fund the change themselves. 94% of those
surveyed receive no financial support from tobacco companies on an ongoing
basis

Proportionally, how much financial help with the ch angeover did you
receive from tobacco companies?

Convenience CTN/Newsagents Forecourt Off-
store licence

Sample 100 44 12 36 8
None/0% 56% 43% 75% 64% 63%
1-10% 4% % * * 13%
11-20% 1% 2% * * *
21-30% 1% 2% * * *
31-40% 1% * * 3% *
41-50% * * * * *
51-60% * * * * *
61-70% * * * * *
71-80% * * * * *
81-90% * * * * *
91-100% 31% 39% 17% 31% 13%
Don't know | 6% 7% 8% 3% 13%
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[ Average % | 34.3 [ 43.4 [ 18.2 [ 32.6 [ 15 |

If these results are broken down between affiliated and unaffiliated stores there is
a clear difference. 52% of affiliated stores received no assistance, compared to
63% of unaffiliated stores. On average, around a third of both affiliated and
unaffiliated stores received between 91-100% funding from tobacco companies.

Proportionally, how much financial help with the ch angeover did you
receive from tobacco companies?

Affiliated Unaffiliated

Sample 65 35
None/0%

52% 63%
1-10%

5% 3%
11-20%

2% *
21-30%

2% *
31-40%

2% *
41-50%
51-60%
61-70%
71-80%
81-90%
91-100%

32% 29%
Don't know

6% 6%
Average % 36.3 30.6

We asked retailers what assistance they had with funding compliance with the
ban, and was this assistance sufficient,
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Did you receive any financial help when implementin
and from whom? Furthermore, do you think that this

and if not, why not?
| 556 3 %&' ())% &'+ ! 00 -(%!
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8 )39#)

g the new display unit,
“help” was sufficient,

12 % ((

Retailers were also asked about the costs involved with their chosen solution.
There was a wide disparity in costs due to the range of solutions adopted, from
very low cost curtains and screens to more expensive vending and storage

machines. The average reported was £300.
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Communication

There seems to have been concern about the way the ban was communicated —
with less than a quarter reporting having used information supplied by national or
local government to help comply with the ban. Indeed, over 50% of respondents

claimed to have had no contact from Govenrmnet on the issue at all.

We asked retailers what contact they would have found useful:
What would you like to have seen more of or receive  d in the time leading
up to and following the changeover process that you did not, and why?

% ((
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* |
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By far the largest source of information about the change was the tobacco
company reps but also symbol groups, trade bodies and the trade press.
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Who was your source for information on the ban on t obacco display
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It was clear from the in-depth questionnaire that there was some confusion
regarding how to comply with the ban. We asked if the retailers had received all
the information they needed, and if more could have been done to make the
regulations more understandable. While many of the respondents had received
sufficient information from either government, symbol group or tobacco company
some remained confused.

Did you receive enough information regarding the to bacco display ban and
the changes that would need to be made in your stor  e?
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Reaction of Customers

Retailers suggest that the overwhelming impact on customers has been that they
have not noticed a difference (65%), although of the remaining customers the
majority have had a negative with only 3% seeing this as a positive change.

We asked retailers for their view on what the reaction of their customers was:

What do you believe to be the reaction from your cu  stomers to the tobacco
display ban in general, and to your business specif ically?
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Sales Impact

80% of retailers report that the changeover has had no impact on sales. 17%
believe that the impact has been negative.

Q11. Where would you say you have lost customersto  , as a result of the
changeover? Base : All with negative impact on sal es

TOTAL  Convenience CTN/Newsagents Forecourt Off-
store licence
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Of those that have experienced a sales decline they believe that those sales
have gone to:

Buying from bigger stores (24%)

Buying in the illegal market (71%)

Buying abroad (12%)

People smoking less, giving up smoking (12%)

Cigarettes account for 30% of sales in UK convenience stores. If consumers are

switching purchasing to bigger stores (rather than reducing smoking) it will
threaten their livelihoods.
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An Explosion in the lllegal Trade

The growth of the illegal trade is an issue that came to the fore in ACS’ recent visit to
ROI. The scale of the problem of Irish-non-duty-paid tobacco consumption is growing at
an alarming rate. This graph shows the growth in the prevalence of non-duty paid
cigarettes taken from surveys of collection of discarded packs — the prevalence has
increased from 7.8% in 2005 to over 35% in 2009.

JP&S Pack Collection Survey
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There are a range of factors that could be behind this, especially the high price of
tobacco compared to the rest of Europe and the worse than average impact of the
global recession on the Irish economy.

It is not possible at this stage to conclude whether the ban has had an on this problem,
however some of the retailers surveyed see the ban as making a bad situation worse.
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Impact on Staff

Retailers were also asked what impact complying with the tobacco display ban
had on their staff.

How have the changes affected your staff? For insta  nce, does it make it
easier or more difficult to serve the customers?
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Learnings for the UK

The impact of the display ban in the UK will differ greatly from the impact in ROI
because the markets are vastly different in size (ROI is only 10% of the size of
the UK market;) but primarily because in ROI there is a pre-existing high
penetration of electronic vending units at point of sale. The scale of the logistical
challenges in making a changeover in the 3-4 year time scale considered in the
UK is vastly different.

It is also hard to compare costs between the ROl and what it may cost to
implement a tobacco display ban in the UK. Many respondents chose a low cost
option of compliance such as a curtain, a solution which has been indicated that
the Governments in the United Kingdom will not allow.

Retailers tend to see the ban as unnecessary and compliance as a burden. The
majority adopted a compliance solution that was fitted to the existing unit in the
shop, but for a sizeable minority the decision was to install a whole new unit.
Over half surveyed had to wholly fund the solution themselves and here was a
wide disparity in compliance costs.

The findings are not conclusive about the kind of financial support that retailers
can expect from tobacco suppliers. However the survey does confirm a general
view that in ROI the larger businesses (multiple chains, symbol group operations
and large independent retailers) are more likely to receive support, than the
smaller convenience stores and newsagents.

At this early stage there is no strong evidence on which to draw conclusions
about the impact of the ban on sales and consumer behaviour. Retailers report
that the overriding customer reaction is not to notice a change at all, but for those
that do tend to see the change as unnecessary and likely to be ineffective. Most
retailers do not think that the ban has had an immediate negative impact on
sales.

However our survey has shown that some retailers believe that the displays ban
will make the situation with the illicit market worse. We do know that there is a
general downturn in tobacco sales in Ireland and an alarming increase in the
amount of tobacco products sourced from non-Irish-duty-paid sources. There are
a range of factors that could be behind this, including the display ban but
especially the high price of tobacco compared to the rest of Europe and the
worse than average impact of the global recession on the Irish economy.

There does appear to be confusion on part of retailers about the change. For
retailers the exact detail of what is and is not permissible is yet to be fully
understood and retailers seem to have been overly reliant on industry sources for
information.
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The current lack of enforcement activity suggests that some solutions and
approaches being employed by retailers may turn out to be considered non-
compliant once enforcement activity starts to be taken.

For more Information on the issues related to banning the display of tobacco in the
UK contact ACS on 012525 515001 or email jenny.brown@acs.org.uk
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